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FOREWORD 


HIS publication represents the third major revision of a bulletin pre- 
pared by L. S. Hulbert and originally issued in October 1922, as De- 
partment Bulletin No. 1106, of the United States Department of Agriculture. 
The first extensive revision of the bulletin was issued in October 1929 
and retained the number 1106. The next major revision was last issued 
as Farm Credit Administration Bulletin No. 50 in May 1942. Since Mr. 
Hulbert left the Department of Agriculture in December 1950, the current 
revision is entirely the work of Raymond J. Mischler, with the assistance of 
Farmer Cooperative Service. 

The last 30 years have not only seen a tremendous expansion of coopera- 
tion among agricultural producers, but also a marked development in the 
statute law and judicial precedents establishing and clarifying the legal 
status of farmer cooperatives. Mr. Hulbert’s bulletin has played a signifi- 
cant part in this development. 

One of the functions assigned to the Farmer Cooperative Service under 
the Cooperative Marketing Act of 1926 (7 U.S. C. A. 451 et seq.) is “To 
conduct studies of the * * * legal * * * phases of cooperation, and pub- 
lish the results thereof.” Since May 1942, when the third revision of 
Mr. Hulbert’s bulletin was released, many new developments have occurred 
and many additional cases have been decided affecting the legal aspects of 
farmer cooperatives. Accordingly, this revision has been made in further- 
ance of the responsibility of the Service under the law. ‘The new matter 
for the most part has been woven into the text of Mr. Hulbert’s bulletin, 
without disturbing its existing format or basic text which has had such wide 
favorable reception and use by those charged with the responsibility of advis- 
ing farmer cooperatives on their legal problems. 

Although this bulletin is published by Farmer Cooperative Service, it 
should be regarded as representing the conclusions, opinions, and findings 
of the author and reviser and not necessarily the official views of the Service 
or the Department of Agriculture. 


JOSEPH G. KNAPP 
Administrator 
Farmer Cooperative Service 
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Legal Phases of Farmer Cooperatives 


GRICULTURAL cooperation is a method of doing business. An 
agricultural cooperative is a business organization, usually incorpo- 
rated, owned and controlled by member agricultural producers, which 
operates for the mutual benefit of its members or stockholders, as producers 
or patrons, on a cost basis after allowing for the expenses of operation and 
maintenance and any other authorized deductions for expansion and 
necessary reserves.* 

The principle of doing business on a “‘cost basis” involves these concepts: 
(1) that the contract between a properly organized cooperative and its 
patrons vests the excess between its receipts and expenditures during an 
accounting period in its patrons, and (2) that, accordingly, a cooperative, 
as a legal entity, cannot have entrepreneur profit as respects any excess 
which is covered by such contract. This is in contrast to the status of this 
excess in the usual business corporation. ‘There it is subject to the control 
of management as to its disposition after it has accrued, and hence is clearly 
a profit to the corporation. Accordingly, the present tendency in coop- 
erative circles is not to use the term “profit” to describe this excess in a 
cooperative, but to use such terms as “net margins” or “net savings.” 
Although a conscious effort has been made to recognize this trend in term- 
inology in this revision, it was also necessary to accept the fact that many 
courts and writers have not recognized this distinction. Accordingly, the 
reader will find frequent use of the word “profit”? in quoted material, or 
even in the text where that was considered necessary to present properly 
a court’s holding in a particular case. 

It should be kept in mind that a marketing or farm supply association of 
farmers is a capitalistic business organization for the financial advantage 
of its member-patrons. Few, if any, associations would be formed if it 
were not believed that they would operate to the financial advantage of 
their members. Associations are formed for the same reasons as other 
business enterprises. In a cooperative, however, the financial benefits 
accrue to the patrons, while in the usual commercial enterprise they accrue 
to those who have invested their money in the business. 

It should not be assumed that it is unnecessary for a cooperative to have 
money, although the amount of money necessary for a given association 
depends upon the character of its business and the scope of its plans. Work- 
ing capital and adequate financial resources are as essential for a cooperative 
as they are for any other commercial concern.” 

In respect to a cooperative, producers may be shareholders or members, 
patrons, or investors. The patron relationship may create the legal rela- 
tionships of creditor or debtor. 


*Evans, Frank, and Stokdyk, E. A. THE LAW OF AGRICULTURAL COOPERATIVE 
MARKETING. 648 pp. Rochester, N. Y. 1937. See p. 3; Packel, Israel. THE 
LAW OF THE ORGANIZATION AND OPERATION OF COOPERATIVES. 307 pp. Albany, 
N. Y. 1940. See p. 3. 

? Evans and Stokdyk, supra n. 1, at 163. 


Cooperatives in this country, formed for the marketing of farm products 
or for the purchase of farm supplies, or both, constitute one of the most 
important groups of farmer organizations. Their purpose is to engage in 
business activities incident to the marketing of the products of members 
or the acquisition of farm supplies for them. ‘The foundation and frame- 
work of a farmer cooperative and all its methods and plans are for the 
purpose of aiding those producers who have united or who may unite in 
the enterprise to conduct it along sound, successful business lines. That 
agricultural producers have the right to market their own products through 
their own agencies is obvious. 

The opposition which those concerned with the formation of agricultural 
cooperatives have encountered has been judicially recognized. In one case,® 
it was said: 

The successful establishment of these associations has been attended with many 
obstacles. ‘Those with whom such associations come in competition have been 
resourceful and active. They have appealed to the guilelessness and cupidity of the 
members, with a view of breeding dissatisfaction on their part with the association 
and inducing them to breach their contracts. 

Forms of organization vary, but a few well-recognized principles dis- 
tinguish the cooperative from the usual commercial organization. 

The cooperative character of an association does not depend on whether 
it is formed with or without capital stock. Either type of association may 
be thoroughly cooperative if properly organized and operated. Likewise, 
the presence or absence of capital stock is not controlling on the question 
of whether a corporation is formed tor profit of its owners as distinguished 
from the profit of its patrons. This depends upon how it functions.* 

An association does not cease to be cooperative because interest is earned 
on its reserves, or because its money is prudently invested when not required 
for the normal operations of the cooperative. ‘To hold otherwise would 
penalize thrift and good business management. In a case® involving a 
mutual insurance company, the court held that “A mere incidental profit 
earned by way of interest on its invested safety funds, or on its bank balances, 
does not change the purely mutual character of the company or indicate 
that its business, though thus earning a profit, is ‘carried on for profit’.” 

The character of a corporation is determined by its functions and how 
they are performed. And a corporation may be entirely cooperative, 
although incorporated under a business corporation statute.® 

Although neither the members nor the stockholders of a cooperative are 
ordinarily liable for its debts, they may enter into contracts to furnish the 
association with money or other property for its use.” 

Substantial equality among the producer-members of a cooperative, with 
respect to its affairs, is fundamental. The one-man, one-vote principle is 
generally accepted by cooperatives, but it is not indispensable. Some- 
times equality among members in the capital-stock form of association is 
furthered by limiting the number of shares which a producer may own. 
This is in contrast with the situation in the more common form of com- 
mercial corporation in which, from a legal standpoint, a shareholder may 


"Watertown Milk Producers’ Coop. Association v. Van Camp Packing Co., 199 
Wis, 379% 225AN,W. 209, 212,226 NeW oy Caes7 eA eee 

* Celina G& Mercer County Telephone Company v. Union-Center Mutual Telephone 
Association, 102 Ohio St. 487, 133 N. E. 540, 21 A. L. R. 1145; Read v. Tidewater 
Coal Exchange, Inc., 13 Del. Ch. 195, 116 A. 898. 

® Niles v. Central Manufacturers’ Mutual Insurance Company, 252 F. 564, 566. 

* Allen v. Llano Del Rio Co. of Nevada, 166 La. 77, 116 So. 675. 

"Farmers? Cooperative Union of Lyons v. Reynolds, 127 Kan. 16, 272 P. 108. 








own any available number of shares. Frequently, even in capital-stock 
cooperatives, the shareholders are restricted to one vote each, regardless of 
the number of shares of stock owned. The dividend rate on the stock or 
membership capital of associations is restricted to what is considered a fair 
rate of interest. This again is in contrast with the situation in the usual 
commercial corporation, in which the dividend rate is, from a legal stand- 
point, unlimited. In one case, the payment of a fair rate of interest by a 
cooperative on its preferred stock was regarded as an operating expense, 
like interest paid on borrowed money.’ The payment of a fair return on 
capital tends to produce equality among the shareholders or members be- 
cause it eliminates the differences caused by the fact that some members 
utilize the association less than others or have contributed more capital 
than others to its establishment. 

Usually, the question of whether an organization is a cooperative 
arises with respect to a particular statute or statutes. From a Federal 
standpoint, there is no all-inclusive statutory definition of an agricultural 
cooperative. For instance, an organization may meet the conditions of 
the Capper-Volstead Act ® and not be eligible for treatment as an “exempt” 
organization under the Internal Revenue Code.?° 

Again, an association may be eligible for loans from a bank for coopera- 
tives * and not meet the conditions of the Capper-Volstead Act. In some 
statutes, the words “cooperative association” are employed without being 
defined. In any such case those concerned must ascertain the conditions 
that must be met and the qualifications necessary for an organization to be 
regarded, from the standpoint of that statute, as a cooperative. Usually, 
under such a statute, all the basic requirements discussed herein must be met 
for an organization to be classified as a cooperative. 

Sometimes the status of an association may not be determined simply by 
an examination of its organization papers. Despite the formal provisions 
of such papers, the actual control of an alleged agricultural cooperative may 
be possessed by persons who are not producers or members and the financial 
advantages may largely accrue to such persons. In other words, an organ- 
ization may have the features of a cooperative but not the fundamentals; 
the form but not the substance. If an association formed as a nonprofit 
corporation engages in profit-making activities, it may be ousted through 
quo warranto proceedings from engaging in such activities.” 

The persons with whom the general commercial corporation deals usually 
are not members; but in a farmer cooperative the members are usually also 
patrons; that is, they deliver their products to the association for marketing 
or acquire supplies from or through it. In a cooperative, the advantages 
to members accrue primarily because they are patrons of the association. 
Patronage of, and not money invested in, the enterprise determines the dis- 
tribution of benefits. Accordingly, the progress that may be made by a 


8’ Garden Homes Co., 26 B. T. A. 441, reversed on other grounds, 64 F. 2d 593. 
Apparently the court regarded the capital, although in the form of preferred stock, 
as being in reality “borrowed” funds. Ordinarily, amounts invested in capital in 
that form would not be so regarded. See Sabine Royalty Corporation, 17 T. C. 
1071, for a discussion of some of the tests as to whether a security is a form of stock 
or evidence of debt. 

° See Capper-Volstead Act, p. 166. 

* See Federal Income Taxes, p. 195. 

11 See Federal Statutes Mentioning Cooperatives, p. 247. 

* People ex rel. Hughes v. Universal Service Association, 365 Ill. 542, 7 N. E. 
2d 310. See also Rockingham Cooperative Farm Bureau, Inc. v. City of Harrison- 
burg, 171 Va. 339, 198 S. E. 908. Cf. State ex rel. Arn v. Consumers Coop. Associa- 
tion, 163 Kan. 324, 183 P. 2d 423. 
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cooperative and the results that may be achieved by it are directly and 
inevitably affected by the extent and the consistency of its members’ 
patronage. ; 

Membership in a cooperative confers certain legal rights, which are dis- 
cussed more fully hereafter. At the same time, it imposes definite re- 
sponsibilities. Ideally, members of an association should provide adequate 
financing, support the business through full patronage, elect competent 
directors, keep themselves informed on association affairs, and cooperate in 
carrying out their agreements and the commitments of the association. Ex- 
perience has shown that an association with this type of support is more 
likely to succeed in accomplishing its objectives. 

It is apparent that the relationship between the members and the associa- 
tion is much more intimate and personal than that between an ordinary 
corporation and its stockholders. The courts have recognized that this is 
true:’*| It has beensaida¥ 

Even though title may have passed, still the arrangement is for cooperative market- 
ing. The status of the parties partakes of a trust or fiduciary character, and is not 
the simple relation of vendor and vendee; the fund derived from the marketing of 
the product being subject to distribution among the various producers, sales of whose 


product had gone to make it up. 
* x x * * * * 


There was a fiduciary relationship here; defendant was dealing with plaintiff’s 
property. It was its duty to get the best price possible for it, to make such deduction 
from the proceeds for expenses and other items mentioned in the contract as were 
required in necessity and reason, and to return to plaintiff his share of the profits 
remaining, if such there were, based upon the milk that he furnished. * * * 

Membership in a capital stock cooperative is had through the purchase 
of a share or shares of its stock and the meeting by the purchaser of any 
other authorized requirements of the association; membership in a non- 
stock cooperative is had through application for membership and accept- 
ance by the association and the meeting of any other authorized require- 
ments. A common requirement for both stock and nonstock associations 
is the signing of a marketing contract. 

It should not be assumed that the members or stockholders of a cooper- 
ative, except in a technical legal sense, are separate and apart from the 
association. ‘The members are the association, and the officers and directors 
of the association are simply their agents for the conduct of the joint enter- 
prise. The officers and directors of an association are placed in office and 
continue there only through the action or acquiescence of the stockholders 
or members. In other words, the stockholders or members are the principal 
or the “employer” and the officers and directors are simply their ‘‘em- 
ployees” or agents to direct the business; and agents are subject to the control 
of their employers.*® 

Frequently, if not generally, cooperatives on receiving the products of a 
member make an advance to him which constitutes a “part payment,” or 
more accurately partial returns; final returns are made after the sale of the 
products or at the end of the pooling or marketing period. 


*® California Canning Peach Growers v. Downey, 76 Cal. App. 1, 243 P. 679. 

* Rhodes v. Little Falls Dairy Company, Inc., 230 App. Div. 571, 245 N. Y. S. 
432, 434, 435, affirmed in 256 N. Y. 559, 177 N. E. 140. See also Arkansas Cotton 
Growers’ Cooperative Association v. Brown, 168 Ark. 504, 270 S. W. 946; Texas 
Farm Bureau Cotton Association v. Stovall, 113 Tex. 273, 253 S. W. 1101, reversing 
248 S. W. 1109 (Tex. Civ. App.) ; Texas Certified Cottonseed Breeders’ Association v. 
Aldridge, 122 Tex. 464, 61 S. W. 2d 79, reversing 59 S. W. 2d 320 (Tex. Civ. App.) ; 
Bogardus v. Santa Ana Walnut Growers’ Association, 41 Cal. App. 2d 939, 108 P. 
20°52. i 

* Lexington Mill & Elevator Co. v. Browne, 116 Neb. 753, 219 N. W. 12. 
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Pooling is a practice common to cooperatives.® It is an averaging 
proposition. For instance, the expenses incident to the operation of an 
association are pooled and are then divided among the members on an 
equitable basis. Many marketing associations pool the products received 
from their members; that is, they mingle those products which are of the 
same grade and quality so that the identity of any particular lot is lost. 
On the sale of the products in a particular pool, the association renders a 
final account to each member, based upon the quantity he contributed to 
the pool. Some associations pool returns without pooling products; that 
is, the returns from products of the same grade and quality which are sold 
during a given period, usually at varying prices, are combined and are 
then divided among the members on a unit basis. 

Some associations, as cooperative livestock commission concerns, act 
simply as agents for members in the sale of their products; other associa- 
tions take title to the products received from their members, but otherwise 
function and account to members as an agent. Nearly all marketing asso- 
ciations enter into contracts with members which require them for specified 
periods to deliver their products to the association for marketing. These 
contracts usually are comprehensive and state the undertakings of the asso- 
ciation and the member with regard to the delivery and marketing of the 
products covered. : 

All States have statutes peculiarly adapted to the incorporation of mar- 
keting associations. Such associations, in many respects, function along 
lines similar to those followed by commercial corporations; that is, each of 
them has a board of directors, officers, and employees through whom the 
affairs of the association are conducted. 

Informed and intelligent management is as necessary for success in a 
cooperative as in any other corporation. Management has been called 
the vital factor in the success of any cooperative. “Cooperative marketing 
of farm products appears to be a necessity. Its success, however, depends 
upon the business sagacity and honesty of those in charge.” 

While this bulletin is primarily concerned with agricultural cooperatives, 
it should be observed that cooperation is not confined to agriculture. It 
exists in every field of business endeavor. The Associated Press “is a co- 
operative organization, incorporated under the membership corporations 
law of the State of New York, its members being individuals who are either 
proprietors or representatives of about 950 daily newspapers published in 
all parts of the United States.” '* Many of our largest life insurance com- 
panies are mutual organizations. Independent retail merchants frequently 
unite in associations for buying, advertising, and other purposes.’® 

Sometimes corporations attempt to masquerade as cooperative organiza- 
tions; but the courts are quick to deny this status if, because of control or 
other facts, a corporation is not entitled to be so classified.” 


% Christensen, C. L. POOLING AS PRACTICED BY COOPERATIVE MARKETING ASSO- 
ciATIONS. U. S. Dept. Agr. Misc. Pub. 14, 12 pp. 1929; Bakken and Schaars, 
ECONOMICS OF COOPERATIVE MARKETING, 583 pp. N. Y., N. Y., 1937, pp. 431-472; 
see Elliott v. Adeckes, 240 Minn. 113,59 N. W. 2d 894. 

™ Dark Tobacco Growers’ Cooperative Association v. Robertson, 84 Ind. App. 51, 
150. N..Ee 106,115; 

8 International News Service v. The Associated Press, 248 U.S. 215, 39 S. Ct. 68, 
Coleen ln, 2A. Le Ra293: 

 Packel, Israel. THE LAW OF THE ORGANIZATION AND OPERATION OF COOPERA- 
TIVES. 250 /.pp. Albany, N. Yo 19402 See p. 9: 

*” Cunliffe v. Consumers’ Association, 280 Pa. 263, 124 A. 501, 32 A. L. R. 1348; 
People ex rel. Hughes v. Universal Service Association, 365 Ill. 542, 7 N. E. 2d 310; 


It should not be assumed that a cooperative is not amenable to a statute 
simply because it is a cooperative. Associations generally, if they come 
within the scope of a particular statute and are not specifically excluded, 
are subject thereto. In Oregon, a statute was enacted “to encourage and 
reward the production of the highest quality of cream and milk, thereby 
effecting the improvement of one of the State’s principal industries.” This 
statute was upheld *" against the contention of a cooperative (which “paid” 
its members and patrons for their cream without regard to its grade) that 
it impaired the obligations of its contracts with its members and patrons 
because it required those subject thereto to “maintain to the producer a 
price differential between each grade of not less than one cent (1¢) per 
pound of butterfat content.” 

A Georgia statute which permitted mutual insurance companies to have 
salaried agents, but which forbade other insurance companies to act through 
salaried agents, was held to be unduly discriminatory and to violate the 
equal-protection clause of the fourteenth amendment.” 

A provision in the Fair Trade Act of Wisconsin was held unconstitutional 
by the supreme court of that State because it exempted “any cooperative 
society or association not organized for profit.” In this connection the court 
Sadie 

That exemption is not confined to merely transactions between such an association 
or society and its members. It is equally applicable to sales made by such associa- 
ions or societies in competition with other retail dealers to the public at large, but as 
to which such exempted associations or societies would be permitted to sell at less 
than minimum resale prices stipulated under the Fair Trade Act. Thus there would 
be defeated its ‘primary aim to protect the property, namely, the good will * * * 
of the producer.” 

Although cooperative marketing statutes, generally, authorize associations 
formed under them to include in their marketing contracts provisions for 
liquidated damages, and also authorize the associations to enforce such 
contracts by suits for injunctions and specific performance, only one in- 
stance has been found in which the violation of such a contract was made 
a crime. A statute was enacted in Kentucky which made it a crime for 
a farmer who had entered into a pooling contract covering his tobacco to 
dispose of the tobacco contrary to the contract. The statute was enacted 
in Kentucky in 1908, as an amendment to a statute enacted in 1906 which 
authorized farmers to pool their tobacco. In a case in which a farmer was 
indicted, the statute was held unconstitutional by the Supreme Court of 


Chickasha Cotton Oil Co. v. Cotton County Gin Co., 40 F. 2d 846, 74 A. L. R. 1070; 
Affiliated Service Corporation v. Public Utilities Commission of Ohio, 127 Ohio St. 47, 
186 N. E. 703, 103 A. L. R. 264; Driscoll v. Washington County Fire Insurance Co., 
110 F. 2d 485; Western Canal Co. v. Railroad Com., 216 Cal. 639, 15 P. 2d 853. 
See also Keystone Automobile Club Cas. Co. v. Commissioner, 122 F. 2d 886. 

* State ex rel. Van Winkle v. Farmers Union Cooperative Creamery, 160 Ore. 205, 
85 Ee 2d 471. See also New York State Guernsey Breeders’ Cooperative, Inc., v. 
Noyes, 260 App. Div. 139, 21. N. Y. S. 2d 347; Nebbia v. New York, 291 U.S. 502, 
94S. Ct. 505, 78 L. Ed. 940, 89 A. L. R. 1469; United States v. Rock Royal Coop- 
erative, Inc., 307 U.S. 533, 59 S. Ct. 993, 83 L. Ed. 1446; Noyes v. Erie and Wyoming 
Farmers Cooperative Corporation, 281 N. Y. 187, 22 N. E. 2d 334; Turner v. Mary- 
land, 107 U. S. 38, 2S. Ct. 44, 27 L. Ed. 370; New York State Guernsey Breeders’ 
Cooperative, Inc. v. Noyes, 284 N. Y. 197, 30 N. E. 2d 471; West Central Producers 
Si pelea Association v. Commissioner of Agriculture, 124 W. Va. 81, 20 S. E. 

” Hartford Steamboiler Inspection & Insurance Co. v. Harrison, 301 U. S. 459, 
DiS taooc, ol liahdel223: 


ns veg Products Company v. Reed Drug Company, 225 Wis. 474, 274 N. W. 
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the United States,** because the statute as construed by the Supreme Court 
of Kentucky “did not authorize the pool to enhance the cost of crops above 
their real value” and what constituted their real value was considered too 
uncertain to form a basis for criminal action. 

Many benefits accrue to agriculture generally from cooperative marketing 
and farm supply associations. Numerous instances could be cited in which 
the margins taken on products marketed for farmers or the mark-up on 
- supplies sold to them have been materially reduced through the influence 
of what might be called the pace-setting work of cooperatives. These are 
indirect benefits that accrue to all farmers whether they are members of 
cooperatives or not. In fact, some farmers apparently fail to realize what 
the situation would be if their cooperatives were not functioning.?® For 
example, farm supply associations have every incentive to furnish their 
members with the best and highest-grade feeds and fertilizers. Likewise, 
in marketing, associations have every incentive to handle the products of 
their members efficiently, and to obtain as wide and complete a distribution 
of such products as is practicable. 

Farmers have a direct and vital interest in keeping the bridge between 
the producer and the consumer as short as possible and in decreasing the 
tolls on the bridge to a minimum. Obviously all transportation, handling, 
and marketing costs are reflected in the price which the consumer pays. 
Broadly speaking, when a greater percentage of the consumer’s dollar is 
spent for transportation, handling, and marketing costs, a smaller percent- 
age of the consumer’s dollar is available for the farmer.*° Moreover, the 
consumption of agricultural commodities is discouraged as the price is 
increased. Ordinarily industry is able to pass on to consumers its manu- 
facturing costs plus a profit, but farmers find it much more difficult to do so. 

Because agricultural production is influenced to a large extent by the 
whims of nature, agriculture is not able to adjust production to demand 
with the same ease and certainty as industry. 

By means of efficient cooperatives, however, farmers may reduce the 
costs incident to the production, assembling, handling and marketing of 
their products. Industry determines how its products will be marketed. 
Farmers are increasingly doing likewise. Most of the products of industry 
are manufactured and distributed by large corporations which represent 
a pooling of capital. On the other hand, it is neither practicable nor 
desirable for farmers to pool their farms in giant agricultural corporations; 
so the only way in which farmers may proceed to market their products on 
a basis that is at all comparable with industry is through the medium of 
cooperatives. 

Every farmer, as a producer, is in a sense a manufacturer and is directly 
interested in the costs of the goods which he must buy for conducting his 
farming operations. The lower his production costs the greater are his 
chances for deriving a livelihood. Again, this is a problem comparable 
to the problem of industry which aims to buy its raw materials on the most 
favorable basis to increase its chances of making a profit. Thus it is only 
natural that farmers should act together in the purchase of farm supplies. 
No one has so unquestionable a right to market the products of farmers or 


Collins v. Kentucky, 234 U.S. 634, 34 S. Ct. 924, 58 L. Ed. 1510. See also 
Commonwealth v. Hodges, 137 Ky. 233, 1258S. W. 689. ) 

° Stitts, T. G. THE COOP. AND ITS SECOND GENERATION MEMBERS. F. C. A. Cir. 
A-19, 20 pp., illus. 1940. ; 

* Arnold, T. W. THE BOTTLENECKS OF BUSINESS. 335 pp. illus. New York. 
1940. See p. 18. 


to furnish them with supplies needed for production purposes as the farmers 
themselves. 

Statistics compiled annually by the Farmer Cooperative Service on farmer 
marketing, farm supply, and service cooperatives show the importance of 
these organizations to the present day farmers.” 

Cooperatives vary widely in character and in the manner in which they 
function. The largest group consists of marketing associations which act 
either on a purchase-and-sale basis or on an agency basis, assembling and 
marketing agricultural commodities with little or no processing. In some 
instances an association simply acts as bargaining agent for the purpose of 
entering into contracts with buyers covering the sale of members’ products.”* 
Dairy farmers frequently form associations of this type.” 

Some cooperatives, like the livestock associations in the terminal markets, 
act as “commission agents” for their members in the disposition of their 
livestock. Some associations operate auction markets at which the products 
of their members are sold. Other associations do a considerable amount of 
processing of the commodities which they receive from their members. 
Farm supply associations sometimes operate on what is known as a Car- 
door-delivery basis, receiving orders from their members and delivering sup- 
plies from the car at local stations.*® Some farm supply associations operate 
feed mills in which grain is ground and mixed into feeds adapted to the 
particular needs of the members. An increasing number of farm supply 
cooperatives manufacture fertilizer which they supply to their members. 
There are, of course, organizations of farmers that are engaged in neither 
marketing nor purchasing, but it is beyond the scope of this publication to 
enter upon a discussion of the specific legal problems incident to them. 
Among these associations are cooperative telephone,” irrigation,*” cold- 
storage locker,** rural electric,** burial,*° and many other kinds of .asso- 
ciations. 

One of the oldest and most successful groups of farmer cooperatives 
exists in the field of insurance. There are mutual fire insurance com- 
panies, organized and operated. by farmers, that have been in existence 
for 100 years or more.*® In many parts of the country, mutual fire insurance 


* Statistics of Farmer Cooperatives, 1954-55, FCS General Report 31, 73 pp., 
illus. Farmer Coop. Serv.,U.S.D.A. June 1957. 

yen? States Beet Growers’ Marketing Association v. Monroe, 84 Colo. 300, 
269 P. 886. 

* Dairy Cooperative Association v. Brandes Creamery, 147 Ore. 488, 30 P. 2d 
338, 147 Ore. 503, 30 P. 2d 344; Stark County Milk Producers’ Association v. Tabel- 
ing, 129 Ohio St. 159, 194 N. E. 16, 98 A. L. R. 1393; Connecticut Milk Producers’ 
Association v. Brock-Hall Dairy Co., Inc., 122 Conn. 482, 191 A. 326; United States 
By Morwand @& Virginia Milk Producers’ Association, Inc., 179 F. 2d 426, 193 F. 

*° Appeal of Beaver County Coop. Association, 118 Pa. Super. 305, 180 A. 98. 

“ Gilman v. Somerset Farmers’ Coop. Telephone Co., 129 Me. 243, 151 A. 440; 
Limestone Rural Telephone Co. v. Best, 56 Okla. 85, 155 P. 901. 

* Hutchins, Wells A. ORGANIZATION AND OPERATION OF COOPERATIVE IRRIGATION 
COMPANIES. Circ. C—102, 54 pp., illus. Farmer Coop. Serv., U. S. D. A., 1936. 
fost eal L. B. REFRIGERATED FOOD LOCKERS. F.C. A. Circ. C—-107, 20 pp., illus. 

“ Garkane Power Co., Inc. v. Public Service Com., 98 Utah 466, 100 P. 2d 571 ; In- 
land Empire Rural Electrification, Inc. v. Dept. of Public Service of Washington, 199 
Wash. 527, 92 P. 2d 258; Carolina Power & Light Co. v. Johnston County Electric 
Membership Corporation, 211 N. C. 717, 192 S. E. 105; State on Inf. v. Sho-Me 
Power Coop., 354 Mo. 892, 191 S. W. 2d 971. 

® State v. Winneshiek Coop. Burial Association, 237 Iowa 556, 22 N. W. 2d 800; 
White River Burial Association v. Thompson, 81 F. Supp. 18. 

* Valgren, V. N. PROBLEMS AND TRENDS IN FARMERS’ MUTUAL FIRE INSURANCE. 
F.C. A. Bul. 23, 42 pp., illus. 1938. Seep. 1. 
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associations of farmers write virtually 100 percent of the insurance on farm 
buildings.*? 

For those who may be interested in the historical aspects of agricultural 
cooperation, a list of a few references on the subject has been prepared.*® 

It would be inappropriate in a publication of this character to discuss 
all the numerous cases, even though many of them involve cooperatives, 
arising under Federal and State statutes providing for the regulation and 
stabilization of the milk industry, but in the note below the reader is referred 
to sources in which many of such cases may be found.*® In some instances 
the statutes were found to violate constitutional standards, and they were 
held unconstitutional.*° 

Likewise, no attempt has been made to analyze the cases arising under 
the Federal and State agricultural adjustment statutes. The first Federal 
Agricultural Adjustment Act was in part held unconstitutional 41 but, as 
subsequently amended and reenacted in 1938, it has been held consti- 
tutional.*” Digests of many cases arising under such Federal and State 


statutes will be found in the various volumes of the American Law Reports, 
Annotated.** 


Finally it should be observed that in addition to the statutory provisions 
directly applicable to and the court decisions involving the special and 
peculiar character of cooperatives, all the general rules of business law are 
as applicable to cooperatives as to other business concerns.** 


* Valeren, V. N. DEVELOPMENTS AND PROBLEMS IN FARMERS’ MUTUAL FIRE IN- 
SURANGE wUbess DeptaArraCirc..04,s54 5 ppa 1928 ev ocespazo: 

°° Bemis, E. W. HISTORY OF COOPERATION IN THE UNITED STATES. 540 pp. 
Baltimore. 1888. 

Buck, S. J. THE GRANGER MOVEMENT. A STUDY OF AGRICULTURAL ORGANIZATION 
AND ITS POLITICAL, ECONOMIC AND SOCIAL MANIFESTATIONS, 1780-1880. 384 pp., 
illus. Cambridge, Mass. 1913. 

Elsworth, R. H. sTATISTICS OF FARMERS’ COOPERATIVE BUSINESS ORGANIZATIONS, 
1920-35. F.C. A. Bul. 6, 129 pp., illus. 1936. Supplemented by annual processed 
reports. 

Elsworth, R. H. THE STORY OF FARMERS’ COOPERATIVES. FCS Educ. Circ. 1, 
31 pp., illus. Farmer Coop. Serv., U.S. D. A., 1954. 

Gardner, C. COOPERATION IN AGRICULTURE. A SELECTED AND ANNOTATED BIBLI- 
OGRAPHY WITH SPECIAL REFERENCE TO MARKETING, PURCHASING AND CREDIT. F.C. A. 
Bul. 4,214 pp. 1936. 

Herrmann, O. W., and Gardner, C. EARLY DEVELOPMENTS IN COOPERATIVE COT- 
TON MARKETING. F. C. A. Circ. C—101, 46 pp., illus. 1936. 

Nourse, Edwin G. FIFTY YEARS OF FARMERS’ ELEVATORS IN IOWA. Iowa Agr. 
Expteotasbule2 00027 Ipp., illus, 9 1923. 

® Brannan v. Stark, 342 U.S. 451, 72 S. Ct. 433, 96 L. Ed. 497; Stark v. Wickard, 
S21 aU 200664 Ss 2 Ut. 009: 88iLw Ed, 133 Nebbia v. News York, 291 Uirs2502} 
54 S. Ct. 505, 78 L. Ed. 940, 89 A. L. R. 1469; Highland Farms Dairy v. Agnew, 
300 U. S. 608, 57 S. Ct. 549, 81 L. Ed. 835; United States v. Rock Royal Coopera- 
tive, Inc., 307 U. S. 533, 59 S. Ct. 993, 83 L. Ed. 1446; Holcombe v. Georgia Milk 
Producers Confederation, 188 Ga. 358, 3 S. E. 2d 705; Jersey Maid Milk Products 
Company, Incive Brock, 13'Cal82d 620; 91) P.2d 577; 10) APL. R. 64, 110;A5L. R. 
644, 119 A. L. R. 243; 22 Minn. L. Rev. 809. See also, N. Brooks, Marketing of 
Farm Products Under Some of the Federal Regulatory Statutes, 6 S. C. L. Q. 247 

1954). 

a ve Winkle v. Fred Meyer, Inc., 151 Ore. 455, 49 P. 2d 1140; Maryland Co- 
operative Milk Producers v. Miller, 170 Md. 81, 182 A. 432; Ferretti v. Jackson, 88 
N. H. 296, 188 A. 474; Griffiths v. Robinson, 181 Wash. 438, 43 P. 2d 977. 

“1 United States v. Butler, 297 U.S. 1, 56 S. Ct. 312, 80 L. Ed. 477, 102 A. L. R. 
914. 

@ Mulford v. Smith, 307 U.S. 38, 59 S. Ct. 648, 83 L. Ed. 1092. 

*O0°A LE. Re1482,98 A; L..Re1145; 102,AP LR. 937, 114 ADL. R. 136: 

“ Farmers’ Coop. Packing Company of La Crosse v. Boyd, 175 Wis. 544, 185 N. W. 
234 (alleged fraud in sale of packing plant) ; Manatee County Growers’ Association 
v. Florida Power & Light Company, 113 Fla. 449, 152 So. 181 (assumption of 
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Organizing a Farmer Cooperative 


LTHOUGH it is beyond the scope and character of this publication 

to consider in detail all the factors which should receive attention in 
the formation of a cooperative, in the discussion which follows an attempt 
is made to focus attention on the fundamental objectives. 

There is no Federal statute for the incorporation of agricultural co- 
operative marketing and farm supply associations. However, there are 
special Federal statutes administered by the Farm Credit Administration for 
the incorporation of national farm loan associations,*” banks for coopera- 
tives,*© and production credit associations,*’ which may be regarded as 
farmer cooperatives. In 1940, Congress enacted for the District of Colum- 
bia a statute authorizing the incorporation of consumer cooperatives. 
There is a Federal statute under which credit unions may be incorporated,” 
and one under which savings and loan associations °° may be formed. 

All States have statutes adapted to the incorporation of agricultural asso- 
ciations. Incorporation of such an association must be done under an 
appropriate State statute. 

When incorporating a cooperative, or any other corporation, it is necessary 
to ascertain and follow the requirements of the statute under which it is 
proposed to incorporate. Such statutes generally require that a certain 
number of individuals, usually three or more, must unite in articles of 
association. ‘The term “articles of association” describes the paper or instru- 
ment which is filed for record in conformity with law, for the purpose of 
forming a corporation. ‘Those whose names appear in the articles of asso- 
ciation, or, as they are sometimes called, articles of incorporation, are known 
as the incorporators. 


contract by cooperatives) ; Higgins v: California Prune & Apricot Growers, 16 F. 2d 
190, certiorari dismissed, 273 U. S. 781, 47 S. Ct. 460, 71 L. Ed. 889 (breach of sales 
contract); Kansas Wheat Growers’ Association v. Farmers’? Elevator Company of 
Luray, 127 Kan. 27, 272 P. 181 (conversion) ; Farmers National Grain Corporation 
v. Kirkendall, 183 Okla. 17, 79 P. 2d 570 (conversion) ; Associated Seed Growers, 
Inc. v. South Carolina Packing Corporation, Coop., 186 S. C. 118, 195 S. E. 107 
(cooperative liable on trade acceptances) ; Baker v. Farmers’ Welfare Union, 3 S. W. 
2d 155 (Tex. Civ. App.) (suit against former employer for recovery of furniture, 
etc.) ; Genco v. Union Berry & Truck Association, 167 So. 890 (La. App.) (suit for 
salary—defense that no salary was to be paid unless profits made) ; Gust v. Muskegon 
Cooperative Oil Company, 226 Mich. 532, 198 N. W. 175, 33 A. L. R. 772 (suit for 
personal injuries resulting from gasoline) ; Federal Reserve Bank of San Francisco v. 
Idaho Grimm Alfalfa Seed, Growers’ Association, 8 F. 2d 922, certiorari denied, 270 
U. S. 646, 46 S. Ct. 347, 70 L. Ed. 778 (recovery allowed because taking 
of deposit by insolvent bank was a _ fraud on depositor); California Pear 
Growers’ Association v. Herspring, 60 Cal. App. 503, 213 P. 518 (sales—tright 
of inspection) ; California Packing Corporation v. Sun-Maid Raisin Growers of 
California, 64 F. 2d 370 (trade-marks) ; California Packing Corporation v. Sun-Maid 
Raisin Growers of California, 81 F. 2d 674 (trade-marks); James v. Lake Wales 
Citrus Growers Association, 110 F. 2d 653 (who are necessary parties to an injunction 
suit involving Fair Labor Standards Act?) ; Grandin Farmers’ Cooperative Elevator 
Company v. Langer, 5 F. Supp. 425 (Agricultural Products Embargo Statute of 
North Dakota) ; Sun-Maid Raisin Growers of California v. American Grocer Com- 
pany, 40 F. 2d 116 (trade-marks) ; California Fruit Growers Exchange v. Windsor 
Beverages, 118 F. 2d 149 (trade-marks); Pavilis v. Farmers Union Livestock 
Commission, 68 S. D. 96, 298 N. W. 732 (check signed in blank). 

Se l2W, SiC IAW set seas 

#12 U.S.C. A. 1134 et seq. 

712 U.S.GijAnl 1 Sis d eer seq 

* 54 Stat. 480; District of Columbia Code (1951 Ed.), § 29-801 et seq. 

rel SAGs Atle 5 letised: 

° 12 U.S. C. A. 1464, upheld in First Federal Savings and Loan Association v. 
Loomis, 97 F. 2d 831. r 
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The statutes require that the objects and purposes for which the cor- 
poration or association is formed shall be clearly stated in the articles of 
association or incorporation; that the name by which the association or 
corporation is to be known shall be given; and that the amount of capital 
stock, if the association is to have capital stock, shall be stated. Some of 
the other usual statutory requirements are the length of time for which the 
association is to exist, its principal place of business, the number of directors, 
and the period for which the incorporating directors are to serve. The 
principal place of business specified in the articles of incorporation need 
not be the place where the major part of the business of an association is 
transacted.** It merely fixes the legal residence of the association. Every 
provision included in the articles of incorporation of an association must be 
authorized by the law under which the association is formed; and if an 
unauthorized provision is included it is void.*? 

Application to be incorporated or for a charter is commonly made to an 
officer of the State, usually the secretary of state. The articles of asso- 
ciation or incorporation or the certificate of incorporation as it is called 
in some States, which constitute such application, is submitted to this officer 
and, if he finds that the statute under which the incorporators are seeking to 
incorporate has been complied with and that the purpose of the association 
is one provided for in the statute, he approves the application. 

The statutory requirements for incorporation should be followed strictly, 
and care should be taken to see that the State officials concerned with the 
formation of corporations function properly. In an Iowa case,°* it was held 
that a cooperative was not incorporated, although an attempt to incorpo- 
rate had been made, because of defects in the filing, acceptance, and verifi- 
cation of the articles of incorporation by the secretary of state of Iowa; and 
hence a creditor of the association recovered from the stockholders as 
partners. 

The amount of discretion which the secretary of state, or like officer, 
has with respect to the acceptance or rejection of an application for a 
charter is not the same in all States.°* Upon the approval by the secretary 
of state of the application for a charter, the corporation, in most States, 
comes into existence. ‘The procedure in the different States is not uniform, 
but this discussion may give a general idea of the steps involved. Some 
States require that the charter or the articles of association, or both, must 
be recorded in the county where the association is to have its principal 
place of business. In certain States, it is necessary to advertise for a given 
length of time that an application for a charter is being made. The exact 
moment when a corporation comes into existence varies in the different 
States and depends upon their statutes. It is believed that all States 
require the payment of certain fees as an incident to incorporation. 

The actual work of organizing an association usually is carried on by an 
organization committee which may consist merely of a voluntary and in- 
formal group of farmers interested in forming an association, or may be 
composed of more formally chosen representatives of a larger group of 
interested farmers. From the start, the committee should have the advice 
of a competent attorney who, in addition to his legal qualifications, should 
have a clear understanding of the cardinal principles applicable to coop- 


& Dairymen’s League Coop. Association, Inc., v. Brundo, 227 N. Y. S. 203, 131 
Misc. 548. 

® People v. California Protective Corporation, 76 Cal. App. 354. 244 P. 1089. 

°8 Wilkin Grain Co. v. Monroe County Coop. Association, 208 Iowa 921, 223 N. W. 
899, 225 N. W. 868. 

5 Lloyd v. Ramsy, 192 Iowa 103, 183 N. W. 333. 
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erative organizations and their activities, and the economic and business 
problems confronting the proposed association, so that he may be of 
maximum service to the committee. 

Many of the cooperative marketing acts °° urge those contemplating the 
formation of an association to communicate with the college of agriculture 
of the State or some other State agency concerned with agriculture for 
advice as to what “a survey of the marketing conditions affecting the 
commodities proposed to be handled may indicate regarding probable suc- 
cess.” Advice concerning such matters may be obtained also from the 
Farmer Cooperative Service, United States Department of Agriculture, 
Washington 25, D. C. 

The organization committee should have ever in mind the things to be 
accomplished. If the members are to realize the maximum benefits from 
their association, the association must have (1) sufficient volume of busi- 
ness; (2) ample capital to conduct the business; (3) a flexible capital 
structure which will automatically provide additional capital for growth 
and expansion; (4) a sound plan of operations; (5) a representative board 
of directors; (6) able management. 

First and foremost, it should be clearly established that there is a real, 
economic need for an association of the character proposed before reaching 
a decision to organize. ‘This fact cannot be over-emphasized, since coopera- 
tive marketing and farm supply associations are necessarily middlemen 
whose expenses must be borne by the members. It should never be as- 
sumed that a cooperative is needed or that it would be successful if formed. 
Careful surveys and investigations should be made to determine if the facts 
justify organizing an association.”® ; 

Before forming an association, it should be ascertained that it will have 
a sufficient volume of business to enable it to operate efficiently and economi- 
cally. Associations to operate creameries have been organized in sections 
where the amount of milk that was available was insufficient to permit of an 
economic operation. Under such circumstances, an association is doomed 
to fail. Perhaps the lack of sufficient volume accounts for more cooperative 
failures than any other single cause. 

Associations have been formed and have begun operations under condi- 
tions which could not permit them to function in the black, but with the 
hope that, as time passed the volume would increase so that they might 
operate successfully. However, prospective members frequently are un- 
willing to join an association which is operating in the red, since they 
feel that they will be called upon to make up losses previously sustained. 
New members may always be obtained more readily by a successful organ- 
ization than by one which is unsuccessful. 

In addition to sufficient volume a new association must be assured suffi- 
cient initial capital to handle the business. Generally, the determination 
of whether sufficient volume and capital may be obtained to justify the 
organization of an association is made by soliciting the subscription of 
farmers to an organization agreement.” 

An organization agreement should be carefully prepared and carried out 
in strict accordance with its terms. In an Arkansas case the subscription 
agreement for stock provided that a corporation was to be formed to 


* See sec. 5 of Bingham Cooperative Marketing Act of Kentucky, p. 301 of 
Appendix. 

°° ORGANIZING A FARMER Cooperative. Cir. 18, 39 pp., Farmer Coop. Serv., 
U. S. D. A. Weaver, O. T., and Prickett, U. H. Orcanizinc A COOPERATIVE 
res Gin. Cir. C—109, 66 pp., illus. See p. 24, Farmer Coop. Serv., U.S. D. A. 

7 See form, p. 309. 
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operate a cotton warehouse at a particular place but when the articles 
of incorporation were prepared they specified that the warehouse might 
be located at this place “or at such other place as the board of directors may 
select.” ‘This was held to be such a material departure from the original 
plan that it constituted a good defense to a suit on the subscription agree- 


ment of a subscriber for stock.®8 


Commonly, the organization of an association is made contingent upon 
securing subscriptions assuring the minimum requirements in volume and 
capital by a stated time. ‘Thus, the expenses incidental to incorporating 
an association will not be incurred unless it is found that the farmers will 
furnish the volume of products and the initial capital required for an eco- 
nomic operation. Usually, provision is made in the organization agreement 
for a committee authorized to have active charge of the organization of the 
association; and this committee will supersede the interested parties who, 
up to this point, have served as an informal committee. As illustrating the 
care with which an organization agreement should be prepared it has been 
held that, if those interested in forming a corporation have agreed to pay 
money to a committee to be selected to organize a corporation, only the 
committee could sue therefor.*® 

The committee should function carefully within the limits of its powers 
if its members are to avoid personal liability. Unless it is specifically re- 
quired that all the members of such a committee must act, action taken by 
a quorum is sufficient.®° 

The committee will be confronted with economic and business problems 
of a wide variety. Thus, it may have to decide whether to buy, build or 
rent suitable facilities, or to take over an existing enterprise; and it may 
have occasion to negotiate with prospective marketing or purchasing 
agencies. It will be called upon to develop a plan of operation, and this 
will involve determining the particular functions that the association will 
perform. 

Cooperative marketing and purchasing constitute the two major 
activities in which cooperatives engage, and not infrequently an asso- 
ciation will engage in both activities. In each activity, there are certain 
functions that may be performed. In the case of marketing farm products, 
the problem consists of taking such products from the farm to the con- 
sumer.*! ‘This means that the products may have to be assembled, graded, 
processed, packed, warehoused, shipped, and sold. Just how many of these 
services the association should attempt to perform is a question which 
should be answered only after careful study and analysis. Some marketing 
associations perform all these functions. Others only assemble agricul- 
tural products and consign them to market for further handling and dis- 
tribution. 

It sometimes happens that a cooperative which is performing an as- 
sembling function only cannot compete successfully with a concern that 


may be engaged in performing additional functions, such as warehousing 


*8 El Dorado Farmers’ Union Warehouse Company v. Eubanks, 94 Ark. 354, 
126 S. W. 1075. See also Divine v. Western Slope Fruit Growers’ Association, 
27 Colo. App. 368, 149 P. 841. 

°° Loutsenhizer v. Farmers’ & Merchants’ Milling Company, 5 Colo. App. 479, 
39 P. 66. See also Canyon Creek Elevator & Milling Company v. Allison, 53 
Mont. 604, 165 P. 753. : 

° Lennox v. Texas Farm Bureau Cotton Association, 16 8. W. 2d 413 (Tex. Civ. 
App.). 
paren R. H., and Gatlin, G. O. Unpublished report “Analysis of Mar- 
keting Functions.” U. S. Dept. Agr.,. Bureau of Markets and Crop Estimates, 
Division of Cooperative Relations, 19 pp., mimeographed, Washington, D. C. 1921. 
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of the commodities in question or in processing them, to a certain extent. 
Sometimes, an operator may be making virtually no money in the assembling 
of commodities, but at the same time he may be making good profits from 
one or more processing operations. It is therefore highly important for a 
group that plans on organizing or reorganizing a cooperative to determine 
how many marketing, distributing, or processing functions will be per- 
formed. Obviously, an association should not attempt to perform any 
function which may be more economically performed by others, unless the 
performance of the function in question is essential to the success of its 
operations as a whole. In the case of many associations that operate on a 
year-round basis, there is a growing tendency to diversify their operations 
if possible, so as to attempt to do sufficient business every month to meet 
current overhead and operating expenses. ‘Thus, if the processing opera- 
tions are carried on in only a few months of the year, it may be advisable 
to combine purchasing activities which continue throughout the year. 

Insofar as a farm supply association is concerned, it may handle goods 
on a car-door delivery basis, or it may warehouse and retail farm supplies 
either with or without delivery service. In any event, it should endeavor 
to function in such a way as to make farm supplies available to its members 
at the lowest practicable net cost. 

Since the volume of products and capital which an association will re- 
quire for successful operations may depend, in large part, on the nature 
of services that it proposes to render, these services should be determined 
at least in part prior to the solicitation of subscriptions. ‘Thus, a milk 
association which functions only as a bargaining agency will have less need 
for capital than an association which operates a wholesale processing plant. 

We have heretofore mentioned the need for sufficient capital to finance 
the association. In soliciting the subscription of farmers for the formation 
of a cooperative, it should be thoroughly explained to them that they are 
going into business, and are simply setting out to perform for themselves 
certain functions previously performed by others. Naturally, it takes money 
to do this, and the capital furnished by farmers for a cooperative should 
be looked upon by them simply as an investment in their own business. 
Farm products have always paid their way to market; and the plants, pack- 
ing houses, warehouses, and other facilities for processing and handling 
farm products have always been made possible by the profits from the 
handling of these products. If farmers desire to market their own products, 
they must furnish the capital that would otherwise be furnished in the 
usual commercial enterprise. 

The initial financing of a cooperative should be done on as fair a basis 
as practicable. ‘This means that theoretically, at least, a farmer who has 
twice as many products to market as his neighbor should furnish twice as 
much capital to the marketing association. This may be accomplished in 
' the course of time by adopting a revolving-fund plan of financing, under 
which the patron contracts with the association that a flat rate per unit 
marketed, a percentage of the sales proceeds of all products marketed, or a 
percentage of all net operating margins to which he may be entitled as 
patronage refunds is to be invested in or loaned to the association for capital 
purposes.°? ‘This method of financing, which is believed to be the fairest, 
is discussed later under the head “‘Revolving-Fund Plan of Financing,” at 
page 223. Under this plan, the current patrons of an association furnish 
capital for its financing in proportion to their patronage, and the capital 


_“ Sanders, S. D. “RETAINS” THAT NOBODY FEELS. 3 News for Farmer Coopera- 
tives 5-6. Farmer Coop. Serv., U.S. D. A. 1936. 
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furnished by the patrons in former years is returned to the contributors in 
the chronological order in which it was furnished. a 

After the decision has been made to organize an association, it is neces-. 
sary to determine the corporate structure of the association, and many 
questions, to a large extent of a legal nature, must be considered. Under the 
cooperative statutes in effect in the various States, either stock or nonstock 
associations may be organized, the one perhaps as easily as the other. 

The attorney for a group that is desirous of forming an association should 
make a careful investigation to determine the statute under which the pro- 
posed association should be incorporated. Such a statute must authorize 
the formation thereunder of associations to carry on the activities in which 
the association is to engage. In Iowa it was contended in quo warranto 
proceedings that the term “manufacturing” in an incorporation statute did 
not include the generation of electricity, but the court held otherwise.®* 

It has been ruled that, if a statute provides only for the formation of 
agricultural associations, an association may not be incorporated thereunder 
to operate electric light and telephone systems for its members, or for the 
conduct of a grocery store.®4 

In a Kansas case ® the question was presented whether a corporation 
“organized for the purpose of ‘the encouragement of agriculture and hor- 
ticulture’”” can “engage in a general farming business for profit as its 
principal business” and the court said “‘No.” 

Sometimes it will be found that the taxes which an association may be 
required to pay will be less if it is incorporated in one State rather than in 
another. 

Only those persons should act as incorporators who are eligible to do so. 
In general, under the statutes providing for the incorporation of agricul- 
tural associations, the incorporators must be residents of the State in which 
the association is being incorporated and producers of agricultural products. 
In general, an incorporator does little more than allow his name to be used 
in forming a corporation. In the case of a stock corporation, an incorpora- 
tor need not be a subscriber for stock, unless this is a requirement of the 
statute.®° 

In preparing the articles of incorporation care should be exercised to 
have them include every type of business and activity in which the associa- 
tion may properly engage, not only because the expense of later amending 
the articles of incorporation is thus avoided but because it has been held 
that a cooperative may not later, as against a nonconsenting stockholder, 
fundamentally and radically amend its articles of incorporation so as to 
authorize it to engage in enterprises unrelated to those originally authorized 
in the articles of incorporation.® All statutory requirements must be fully 
met. In some jurisdictions statutes prescribe the amount of capital which 
must be subscribed and paid for in cash or its equivalent before a corporation 
may engage in business, without liability by the incorporators to creditors.** 


® State ex rel. Winterfield v. Hardin County Rural Electric Cooperative, 226 
Iowa 896, 285 N. W. 219. 

** Cooperative Agricultural Associations, 29 Pa. Dist. Reports 321. 

®° State ex rel. Boynton v. Wheat Farming Company, 137 Kan. 697, 22 P. 2d 1093, 
1098. 

*° Bristol Bank & Trust Co. v. Jonesboro Banking & Trust Co., 101 Tenn. 545, 
48 S. W. 228; Kardo Co. v. Adams, 231 F. 950. 

* Midland Cooperative Wholesale v. Range Cooperative Oil Association, 200 Minn. 
538, 274 N. W. 624,111 A. L.R. 1521. 

Zander (as receiver of the Four County Farmers’ Mill Cooperative Association) 
v. Holm, 159 Minn. 51, 197 N. W. 967; Schoenburg v. Klapperich, 239 Wis. 144, 
300 N. W. 237. 
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In the case of cooperatives formed with capital stock, the terms and 
conditions in the organization papers with respect to dividends, if any, 
should be clear and explicit. Where a stock cooperative employed some 
of its stockholders for the collection of garbage, it was held that, inasmuch 
as all the stockholders had not agreed that they were to receive no dividends 
on their stock, an attempt to distribute all earnings of the corporation under 
the guise of wages, thus depriving stockholders who were not employed by 
the cooperative of any return on their investment, was illegal.®° 

It would seem that capital might be raised as easily for a nonstock asso- 
ciation through the sale of revolving-fund certificates or, as they are some- 
times called, certificates of interest or certificates of investment, as by the 
sale of stock in a stock association. From the standpoint of the Capper- 
Volstead Act, treatment as an “exempt” organization under the Internal 
Revenue Code or eligibility to borrow from a bank for cooperatives, no 
distinctions are drawn between the stock and nonstock types of associations. 
From the standpoint of controlling the character of the membership, it 1s 
believed that this generally may be more easily accomplished by a nonstock 
association. 

Some associations are organized with both common and preferred stock. 
At common law, every stockholder, whether the holder of common or 
preferred stock, is a member of the corporation issuing the stock. ‘The 
so-called standard cooperative marketing act specifically provides that the 
holders of the common stock are the members of the association. Usually, 
the common stock is the voting stock and may be held only by farmers, and 
the holders thereof are regarded as members. On the other hand, in some 
States, because of either constitutional or statutory provision, the holders 
of preferred stock are entitled to vote. In such States it may be found 
preferable to form a nonstock cooperative, so that the principle of “one- 
man, one vote”’ may be easily effected. 

Many of the cooperative acts provide that no holder of common stock 
shall be entitled to more than one vote, regardless of the number of shares 
owned by him. Under statutes providing that each share of common stock 
carries a vote, it is necessary to stipulate that no person may own more 
than one share of stock if the principle “one-man one-vote” is to be retained. 

Preferred stock is usually nonvoting, and generally such stock may be 
held by anyone. Consequently, preferred stock is sometimes sold for the 
purpose of obtaining capital from persons who are not eligible to own 
common stock. Preferred stock may or may not be preferred both as to 
dividends and in the liquidation of assets on dissolution. 

Unless specific provisions are made to guard against it, the common stock 
of a particularly successful cooperative may acquire a book value much 
greater than its par value, and this has happened in many of the older 
associations. Under these circumstances, stockholders may be unwilling 
to have the cooperative sell additional shares at par to new applicants 
because they feel that this will reduce the book value of outstanding stock; 
and new applicants are reluctant to pay the actual value for the stock. These 
factors operate to restrict the sale of stock and prevent associations from 
obtaining new members. ‘This situation may be met partially, at least in 
theory, by the declaration of dividends payable in stock or other certificates, 
or by the incorporation of a new association to take over the assets of the 
old association. If a new association is formed, stockholders in the old 
association usually receive, for their interest therein, stock in the new asso- 


ee De Martini v. Scavenger’s Protective Association, 3 Cal. App. 2d 691, 40 P. 2d 
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ciation. It is also possible to issue voting stock to those who expect to 
patronize the new association and to issue nonvoting preferred stock to 
others who do not. 

The revolving-fund plan of financing may be used by a stock as well as 
by a nonstock cooperative, and this should operate to prevent the stock from 
acquiring a book value appreciably in excess of its par value. In the or- 
ganization papers of a cooperative formed with capital stock, adequate 
provision should be made for revolving its stock, except that each producer 
who is to have the status of a member in the cooperative should continue 
to be the owner of at least one share of common stock. Moreover, it should 
be noted that a stock cooperative may use common stock, preferred stock, or 
revolving-fund certificates as the medium for revolving its capital. 

The writer is of the opinion that the revolving-fund plan of financing 
may be adapted to any type of cooperative, even though there is no specific 
statutory authority therefor, since it would appear to be simply a matter of 
contract between the association and its members. 

Generally speaking, it is considered desirable for a cooperative to mect 
the terms and conditions of the Capper-Volstead Act. Likewise, if it is 
intended that an association have an “exempt” status under the Internal 
Revenue Code, care should be taken to meet the conditions for “exemp- 
Hone 

In drafting the legal papers,” an attorney should constantly keep in mind 
that, in a cooperative, the financial benefits and advantages should accrue 
to the members because of their patronage of the association and not because 
of their investment. A cooperative should be simply an instrument by 
which the advantages of collective action on the part of member-patrons 
will redound to them on the basis of their patronage on as equitable a basis 
as is practicable. In this respect, cooperatives are unlike commercial cor- 
porations which endeavor to make money for their stockholders as investors. 

Great care should be exercised to preserve the true cooperative character 
of the association by the adoption of suitable provisions in the articles and 
bylaws. Many associations have been organized, especially those formed 
on a stock basis, without proper restrictions with respect to voting rights 
and the right to acquire, own, and transfer voting stock. When such an 
association becomes successful, not infrequently one or more parties inter- 
ested in conducting the organization on a commercial basis have acquired a 
sufficient number of shares to enable them to control the business for their 
own benefit. - In other instances, stockholders who were no longer patroniz- 
ing the association have sought to have it dissolved in order that the assets 
might be distributed among the stockholders. 

The organization papers should contain provisions to insure that the 
producer-patrons will be the only ones who are entitled to vote and control 
the association. In the case of most nonstock cooperatives, this result can 
easily be achieved by providing that the only persons eligible for member- 
ship are those who are bona fide producers of agricultural products, and 
that a person whom the board of directors finds has ceased to be a producer- 
patron ceases to have the right to vote. In addition, the membership 
certificates should be made nontransferable, or at least should be trans- 
ferable only with the approval of the board of directors, and then only to 
bona fide agricultural producers. 


See Capper-Volstead Act, p. 166. 
™t See Federal Income Taxes, p. 195. 
® See forms beginning on p. 309. 
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If an association is to be incorporated with capital stock, provision should 
be included in the organization papers restricting the issuance of voting 
stock and its transfer to bona fide agricultural producers, and providing for 
the suspension of the voting rights of any member in case he ceases to be a 
producer or ceases to patronize the association. In addition, the association 
should have the right, at its option, to purchase the stock of any such 
member at its book or par value, whichever is less, as determined by the 
board of directors, or to require the transfer of such stock to any person 
eligible to hold it; and on the failure of the holder to deliver the certificate 
or certificates evidencing any such stock, the association should be 
authorized to cancel the stock on its books. 

If the association exercises its right to purchase the stock or to cancel the 
stock in the manner stated, it becomes indebted to the former stockholder 
for the value of his stock. If the association issues nonvoting preferred 
stock, it is believed desirable to include a provision under which it may 
require a holder of common stock who has ceased to be eligible, to convert 
his common stock into shares of nonvoting preferred stock. As an alter- 
native, a stockholder who ceases to be eligible may be required to convert 
his common stockholdings into revolving-fund certificates. The right to 
restrict the ownership and transfer of common stock and memberships in 
agricultural cooperatives is, in many instances, authorized by statutes and 
even in the absence of statute, this right has been sustained by the courts.”* 

Dividends, if any, on stock or membership capital should be limited to 
not to exceed 8 percent per annum. ‘This is in accord with the require- 
ments of practically all State statutes and with Federal statutes applicable 
to cooperatives. In practice, many cooperatives have seen fit to restrict 
dividends on invested capital to 4 or 6 percent and some associations have 
entirely eliminated returns on capital. . 

Voting on the basis of one-man one-vote is one of the most widely 
accepted cooperative principles, and the organization papers should ordi- 
narily contain this provision, except, of course, in those States where each 
share of stock is entitled to a vote. It is also possible in some States to 
provide that the members shall vote on the basis of the volume of the 
patronage given to the association, or on the basis of the productive units 
owned by them, such as the number of cows, trees, or acres. 

While voting by proxy is permitted in a number of the States, the practice 
of voting in this manner is not generally regarded with favor, since it tends 
to concentrate voting control in the hands of a small group. Consequently, 
the writer is of the opinion that proxy voting should either be prohibited 
or at any rate restricted so that one person may not cast more than a limited 
number of proxy votes, as, for example, five votes. Voting by mail has 
also been found practicable, and is authorized by law in many of the States. 
This method of voting appears to be particularly desirable in the case of 
associations operating over a wide area. In this way, an opportunity is 
given for a larger percentage of the members to participate than would 
normally attend a meeting. 

In the case of a marketing association, marketing agreements clearly de- 
fining the rights and the obligations of the members and the association 
should be entered into, and usually the farmer-members should be obli- 
gated thereunder to deliver to the association for marketing all their 
products of the kind handled by the association. In addition to authorizing 
the association to make deductions for all costs, expenses and reserves, pro- 
vision should also be made for capital accumulations from net margins 


* See Restrictions as to Transfer of Stock, p. 48. 
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belonging to patrons. It should be made clear that the association has 
unqualified title to such capital. Such capital accumulations should be 
evidenced annually by issuing either common stock, nonvoting preferred 
stock, revolving-fund certificates, or written advice which discloses to each 
patron the dollar amount of the allocation which has been reinvested in 


capital. Provision should be made, also, for the revolving of such capital 


in the chronological order in which it was acquired. 

Provision should be made in the bylaws for showing the reserves (a form 
of capital to which the association should have the unqualified title) by 
years on the books of the association in such a way that the amount at- 
tributable to the patronage of each patron may be ascertained at any time. 
If the reserves are substantial in amount, individual book credits should 
be set up. The board of directors, in the event of a loss, should be author- 
ized to reduce the reserves for the respective years on such basis as they 
deem equitable. Provision should also be made, especially if the associa- 
tion is to have substantial reserves, that those reserves be revolved by years. 
Unless capital reserves are “allocated” as required by the regulations of 
the Internal Revenue Service, they are subject to Federal income taxation.“ 

In the case of farm supply associations, students of cooperative pur- 
chasing generally agree that such associations should handle supplies at 
prices not less than the going market prices therefor, and should provide 
for the building up of reserves and capital out of net margins. Capital accu- 
mulations and reserves should be handled in the same manner as has just 
been suggested in the case of marketing associations and suitable provisions 
should be made in the bylaws of a farm supply association for accomplishing 
these purposes. For both marketing and farm supply cooperatives, provi- 
sion should be made in the bylaws for the payment of patronage dividends 
either in cash or by the issuance of shares of stock or revolving-fund certifi- 
cates, whenever this is appropriate to the method of operation which the 
association 1s to follow. 

In most instances, it is believed desirable to have the compensation of 
directors, if any, determined by the members of the association, and to 
provide in the bylaws that directors shall be barred from holding the office 
of manager, and be restricted in the amount of special work they may do, for 
pay, for the association in any given year. Attention is called to the fact 
that it is sometimes desirable to include in the bylaws provisions setting 
forth the qualifications for the offices of directors and officers, and to pro- 
vide further that in the event a director or officer ceases to be eligible for 
office, the board of directors may require that he cease to be a director or 
officer. In a number of the States, special statutory provisions provide a 
means for removing officers and directors. 

It has been suggested *° that in order to assure rotation in office, and thus 
obtain the benefit of new directors, it is desirable to provide in the bylaws 
that no person may be eligible for the office of director for more than two 
consecutive terms. ‘There may be instances in which this may be deemed 
advisable. It has likewise been suggested that the bylaws should provide 
that there be at least two candidates nominated for each director to be 
elected. The purpose of this suggestion, of course, is to foster democratic 
control of the association. 

In stock associations it is highly important that restrictions relative to the 


stock be printed on the certificates so as to give notice to all concerned of 


™ See Federal Income Taxes, p. 195. 
® Ward, G. H. sTRENGTHENING DEMOCRATIC CONTROL AND MEMBER PARTICIPA- 
TION. 12 Cooperative Journal 121-125. 1938. 
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the limitations to which the stock is subject. Where an association adopts 
restrictions for the purpose of confining its voting membership to producer- 
patrons, it is believed that such restrictions are binding on all new members 
and on old members who voted in favor of their adoption.” 

The importance of having all matters pertaining to the organization of 
an association handled in strict conformity with the applicable legal require- 
ments is illustrated by the numerous instances in which associations have 
been unable to enforce their stock or membership subscription agreements 
because of some legal defect in organization such as failure to file the articles 
of incorporation with the proper authority, failure to comply with the blue 
sky laws, failure to organize an association of the type and character de- 
scribed in the subscription agreement, or organizing an association before 
the conditions precedent to organization stated in the subscription agree- 
‘ment had been met.’” Moreover, in a number of instances, actions have 
been brought by various States to forfeit the charters of associations which 
were defectively organized. 

Since cooperatives are incorporated under State cooperative marketing 
acts, necessarily the charter and bylaws of an association and the methods 
of their adoption and filing should conform to the statute under which it is 
incorporated. Every statutory requirement should be strictly observed. 
In addition, it ordinarily is necessary to examine the general corporation 
laws of the State, since nearly every statute authorizing the incorporation of 
cooperatives provides that the general corporation law of the State, except 
where inconsistent with the cooperative statute, is also applicable to such 
associations.“* Occasionally, some provision of the State constitution may 
also be applicable. 

In the preparation of the marketing agreement, due consideration should 
be given to the court decisions as well as the statute law of the State. For 
example, if a liquidated-damage clause is used, it should be one which the 
State courts, under applicable decisions, will sustain as reasonable. 

In approximately two-thirds of the States, an association must comply 
with the blue sky laws before engaging in the issue and sale of capital stock, 
memberships or other types of securities.” 

The incorporators are the charter members of an association. By virtue 
of being the incorporators, they are, generally speaking, members.*° 
Nearly all the cooperative statutes specify the percentage of members that 
is required for the adoption of bylaws. If the number of members is large, 
it is sometimes difficult to obtain the approval of the required percentage. 
Inasmuch as the first board of directors of an association under practically 
all of the statutes is named in the articles of incorporation, the board of 
directors may act for the purpose of doing anything that might be deemed 
necessary to make themselves, as well as the incorporators, members. In 
many instances, for convenience, bylaws are adopted by the incorporators 
and the persons who compose the board of directors, all of whom at the 
time are regarded as the only members of the association. Even though 


* See Reorganization of Association, p. 62. 

See Subscribers, Stock, Capital Stock, p. 42. 

® Sagness v. Farmers’ Cooperative Creamery Company, 67 S. D. 379, 293 N. W. 
365; Schoenburg v. Klapperich, 239 Wis. 144, 300 N. W. 237. 

” See Blue Sky Laws, p. 26. 

* Low v. Connecticut @ P. R. R. Co., 45 N. H. 370; Lechmere Bank v. Boynton, 
11 Cush. (Mass.) 369; Monterey & Salinas Valley R. Co. v. Hildreth, 53 Cal. 123; 
8 Fletcher CYCLOPEDIA CORPORATIONS, Perm. Ed., sec. 3756; Ballantine’s MANUAL OF 
CORPORATION LAW AND PRACTICE, p. 886. See also: Chase v. Lord, 77N. Y. 1,6 Abb. 
é o iy Kardo Co. v. Adams, 231 F. 950; Beck v. Stimmel, 39 Ohio App. 510, 177 
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bylaws for cooperatives are to be adopted in the manner outlined, it is 
generally regarded as highly desirable that as many of the prospective 
members as possible be acquainted with the terms and conditions of the 
bylaws and given such opportunities as are practicable to express themselves 
with respect to them. 

In addition to performing the various legal services heretofore men- 
tioned, the attorney who organizes a cooperative usually advises it regard- 
its State and Federal tax liability, applicable statutes with which it must 
comply, and reports which it must file; and procures licenses and permits 
for it if any are required. 

After a cooperative is organized and operated, its success will depend 
upon a number of factors, but probably the most important of these is 
management. ‘The selection of a manager is one of the most important 
functions that a board of directors performs. There is no magic in co- 
operation. Unless a cooperative can perform the functions that it is en- 
gaged in performing, at least as effectively as comparable commercial 
concerns, it will never achieve a large measure of success. The effectiveness 
with which an association functions is largely dependent on the manager. 
When the directors are considering the employment of a manager they 
should compare candidates with successful operators in the same field. 

The location of the plant or plants of an association, the amount which 
an association has invested in permanent facilities, the relation between such 
facilities and the volume of business handled, are all factors affecting its 
success. Some associations have built facilities far beyond their needs and 
these excess facilities have proved a serious handicap. 

The problems which cooperatives must face are essentially business prob- 
lems and an energetic and harmonious board of directors, able management 
and sound business policies will go a long way toward assuring a successful 
enterprise. 


Incorporated Associations or Corporations 
Nature and Characteristics 


POINT to be made clear at the beginning is that an incorporated co- 

operative, whether formed with or without capital stock, is just as 
much a corporation as an incorporated organization formed to manufac- 
ture automobiles, farm implements, or steel. It is true that incorporated 
cooperatives are a particular type of corporation, just as incorporated com- 
mercial concerns or charitable organizations are particular types. As nearly 
all farmer cooperatives are incorporated, and as it is highly desirable, as a 
rule, that they should be, the greater part of this bulletin will be devoted to 
a consideration of incorporated associations. Whenever the word “associa- 
tion” is used herein, unless otherwise specified, an incorporated association 
is meant. 

Some discussion of the characteristics of corporations may be desirable at 
this point. It should be kept in mind that these characteristics belong to 
incorporated cooperatives, stock and nonstock,*! as well as other corpora- 
tions. The term “incorporation” is used with reference to corporations 
which do not have capital stock as well as with reference to those which 
have capital stock. It describes the act of creating a corporation. A cor- 


** Meikle, receiver, North Pacific Fruit Distributors v. Wenatchee North Central 
Fruit Distributors, 129 Wash. 619, 225 P. 819; In re Mt. Sinai Hospital, 250 N. Y. 
103, 164 N. E. 871,62 A. L. R. 564. 
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poration is an artificial entity created by the law; it is a creature of the law. 
The definition of a corporation which is probably more widely employed 
in this country than any other is that given by Chief Justice Marshall in the 
Dartmouth College case,” in which he defines a corporation as “an artificial 
being, invisible, intangible, and existing only in contemplation of the law.” 

‘A corporation is an artificial being, separate and distinct from its agents, 
officers, and stockholders.” ** Just as Smith and Jones are different persons, 
so a corporation is. normally a legal entity distinct from its agents, officers, 
stockholders, or members.** In a case arising under the Fair Labor Stand- 
ards Act,®° it was held that a cooperative association was not a farmer just 
because its members were.** Individuality, if the term may be employed, is 
the dominant distinguishing quality of a corporation. The stockholders 
or members of a corporation, as well as its officers and directors, may change 
constantly, but the existence of the corporation is not affected thereby. It 
lives on as unaffected by these changes as a man is unaffected by changes of 
clothing. As an engine is separate from the engineer who runs it, so a cor- 
poration is normally separate from its agents, officers, stockholders, or 
members. 

The members do not have title to the property of a corporation.** They 
cannot transfer the legal title thereto, although all of them join in the execu- 
tion of papers purporting to transfer the property.™ 

It can be done only through the proper officers or agents of the corpo- 
ration. A corporation can act only through its officers or agents,®? and 
these must have been authorized to act by the board of directors of the 
corporation. Normally, if one man acquires all the stock of a corporation, 
the title to the property of the corporation is not in him, and he can neither 
sue in his own name for damages to the property nor transfer title to it.°° 
Neither can he if not an attorney, it has been held, represent the corporation 
in court.*t A stockholder as such is not an agent of the corporation. 

A stockholder or member of a corporation has no control over any part 
of the assets of the corporation prior to its liquidation. A stockholder or 
member of an association, on the other hand, is not because of this rela- 
tionship a creditor of the association; and the possession of a certificate of 
membership or of stock, whether common or preferred, is not evidence of 
indebtedness ** but merely of ownership. It has been said that ‘‘the stock- 


** Dartmouth College v. Woodward, 4 Wheat. 518, 4 L. Ed. 629, 635. 

* Lange v. Burke, 69 Ark. 85, 61 S. W. 165; Aiello v. Crampton, 201 F. 891; 
McCaskill Co. v. United States, 216 U. S. 504, 30 S. Ct. 386, 54 L. Ed. 590; Mc- 
Carroll v. Ozarks Rural Electric Coop. Corp., 201 Ark. 329, 146 S. W. 2d 693. 

** Rutledge Cooperative Association, Inc. v. Baughman, 153 Md. 297, 138 A. 29, 
56 A. L. R. 1042. 

29 US) CAs 0 leet seq: 

*° Walling v. McCracken County Peach Growers Association, 50 F. Supp. 900. 

* Rhode Island Hospital Trust Co. v. Doughton, 270 U. S. 69, 46 S. Ct. 256, 
70 L. Ed. 475, 43 A. L. R. 1374; Wabash Ry. Co. v. Amer. Refrigerator Transit Co., 
peice 335; Adams v. Farmers’ Gin Company, 114 8S. W. 2d 583 (Tex. Civ. 

pp.). 

*® City of Winfield v. Wichita Natural Gas Co., 267 F. 47. 

*° Grosfield v. First Nat. Bank, 73 Mont. 219, 236 P. 250. 

” Button v. Hoffman, 61 Wis. 20, 20 N. W. 667, 50 Am. Rep. 131; City of Win- 
field v. Wichita Natural Gas Co., 267 F. 47. 

* Cary & Co.v. F. E. Satterlee & Co., 166 Minn. 507, 208 N. W. 408. 

” United States v. Strang, 254 U. S. 491, 41 S. Ct. 165, 65 L. Ed. 368. 

*° Sternbergh v. Brock, 225 Pa. 279, 74 A. 166, 24 L. R. A. (N.S.) 1078; Wineinger 
v. Farmers’ & Stockmen’s Loan & Investment Association, 278 S. W. 932 (Tex. Civ. 
App.), affirmed in 287 S. W. 1091 (Tex. Com. App.). 
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holders are the beneficial owners of the assets of the corporation.” °! Nor- 
mally, if one corporation owns all the stock of another corporation, a sub- 
sidiary, the courts regard the two corporations as separate and distinct.® 
One organization is not responsible for damages caused by another where 
the latter, although chartered by the former, functions independently.% 
‘It has been held that a claim against one corporation cannot be used as a 
setoff in a suit brought by another corporation, although both have common 
officers, directors and agents and one is alleged to be a subsidiary of the 
others 

However, if the subsidiary is not in all respects carried on as a separate, 
distinct, independent corporation, and if it appears that it is simply acting 
as agent for the parent corporation, the latter may be held liable on con- 
tracts entered into by the subsidiary with third persons.** In a Montana 
case,”® the corporate entity of the subsidiary was said to be in ‘“‘abeyance,” 
when all the stock was owned by one parent corporation, and the parent 
was taxed on the subsidiary’s property. 

If the corporate form is being used as a cover or medium for effecting a 
fraud or working an injustice, the courts will disregard the separate entity 
of the corporation and will hold the persons interested therein liable or 
responsible.’ 

Under some circumstances the courts disregard the corporate fiction. 
In a proceeding instituted by the Federal Trade Commission, it was held 
that where retail dealers had formed a cooperative corporation all of whose 
stock was held by them, which corporation acted as their agent for purchas- 
ing purposes, this did not operate to cause the corporation to be a whole- 
saler.? 

The courts are unwilling to allow one corporation to use another corpo- 
ration for the purpose of evading its legal obligations. In an Oregon 
case * it was said: 


The formation of the later corporation was a subterfuge resorted to by the older 
corporation only for the purpose of evading the agreement of said older corporation 
to purchase its entire requirement of said commodity from plaintiff, and that said 
later corporation is but a continuation of the former, under a slightly different name. 


* Aransas Pass Harbor Co. v. Manning, 94 Tex. 558, 63 S. W. 627. See also: 
Pacific Fire Insurance Company v. John E. Morris Company, 12 S. W. 2d 971 (Tex. 
Com. App.). 

° Cannon Manufacturing Co. v. Cudahy Packing Co., 267 U.S. 333, 45 S. Ct. 250, 
69 L. Ed. 634; People v. American Bell Telephone Co., 117 N. Y. 241, 22 N. E. 1057. 

% Farmers’ Educational and Cooperative Union of America v. Eakins, 188 Okla. 
324, 108 P. 2d 182. 

* Hollingsworth v. Georgia Fruit Growers, Inc., 55 Ga. App., 541, 190 S. E. 802, 
185 Ga. 873, 196 S. E. 766. 

% Whitehurst v. FCX Fruit & Vegetable Service, Inc., 224 N. C. 628, 32 S. E. 
2d 34. 

°® Commercial Credit Co. v. O’Brien, 115 Mont. 199, 146 P. 2d 637. 

* Mosher v. Salt River Valley Water Users’ Association, 39 Ariz. 567, 8 P. 2d 
1077; McCaskill Co. v. United States, 216 U. S. 504, 30 S. Ct. 386, 54 L. Ed. 590; 
First National Bank of Chicago v. F. C. Trebein Co., 59 Ohio St. 316, 52 N. E. 834; 
State Trust & Savings Bank v. Hermosa Land @ Cattle Co., 30 N. M. 566, 240 P. 
469; Home Fire Ins. Co. v. Barber, 67 Neb. 644, 93 N. W. 1024, 60 L. R. A. 927. 
See also: Continental Oil Company v. Jones, 26 F. Supp. 694; Hollywood Cleaning & 
Pressing Company v. Hollywood Laundry Service, 217 Cal. 124, 17 P. 2d 709. 

2 Mennen Company v. Federal Trade Commission, 288 F. 774, 30 A. L. R. 1120, 
certiorari denied 262 U.S. 759,43 S. Ct. 705, 67 L. Ed. 1219. 

* Dairy Cooperative Association v. Brandes Creamery, 147 Ore. 488, 30 P. 2d 338, 
342, 147 Ore. 503, 30 P. 2d 344. See also Manatee County Growers’ Association v. 
Florida Power and Light Company, 113 Fla. 449, 152 So. 181; Cutizens Mutual 
Fire @ Lightning Insurance Society v. Schoen, 105 S. W. 2d 43 (Mo. App.). 
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The court, therefore, enjoined the successor corporation from violating the 
terms of a contract entered into by the predecessor corporation with a dairy 
cooperative obligating the predecessor corporation to obtain all the dairy 
products needed for meeting its requirements therefrom. 

It has been held that a rural electric cooperative can acquire all the 
securities of an electric utility company and operate the company without 
violating the provisions of the New Hampshire law.* The court did not 
accept the argument that this permitted the cooperative to do indirectly 
certain things it could not do directly under the applicable statutes. 

The stockholders or members of a corporation, whether stock or non- 
stock, are not generally liable for its debts. Ordinarily a majority of the 
stockholders of an association may not obligate nonconsenting stockholders 
to supply additional capital to an association.” 

The fact that stockholders authorize the corporate officers to incur cor- 
porate indebtedness and execute corporate obligations does not render them 
liable for the contribution of proportionate amounts of liability incurred by 
the directors on behalf of the corporation.® In all jurisdictions, however, 
stockholders or members can be compelled to pay the amount which they 
have agreed to pay for stock of the corporation or for membership in it. 
Sometimes, as in New Jersey,’ the law permits the organization of asso- 
ciations with limited lability by the stockholders or members for debts of 
the corporation. In Minnesota the constitution formerly imposed double 
liability on the stockholders of all corporations except those engaged solely 
in manufacturing.® 

In every case the constitution and statutes of the State should be ex- 
amined to determine the exact liability of stockholders or members in that 
State. The Supreme Court of the United States has held that an organi- 
zation may be a corporation, although its stockholders are lable for its 
debts.? . But, as a general rule, the stockholders of a corporation are not 
liable for its debts. From this fact results one of the great advantages of 
incorporation. It enables a man to venture a definite sum of money in a 
business without risk of losing more in case the business fails. Persons 
dealing with a corporation are charged with notice of its charter and the 
statutes of the State regulating its powers and duties."® 

Every corporation suggests group effort on the part of those interested. 
Each of several of the large industrial corporations has more than 100,000 
stockholders. ‘The united effort in such organizations consists largely in 
the pooling of the money paid by stockholders for stock. If each of the 
original stockholders of one of these corporations had acted singly and 
independently in attempting to establish and increase the particular business 
involved, much less progress would probably have been made than was 
accomplished through the corporation. 


* Petition of White Mountain Power Co., 96 N. H. 144, 71.A. 2d 496. 

° Farmers Coop. Union v. Alderman, 126 Kan. 299, 267 P. 1110. 

° Fulton v. Farmers’ Union Exchange, 207 Iowa 371, 222 N. W. 889. 

TANTS. A. 13-25. 

° Lindeke v. Scott County Cooperative Company, 126 Minn. 464, 148 N. _W. 459; 
In we Farmers Dairy Company’s Receivership, 177 Minn. 211, 225 'N. W. oes 

° Liverpool Ins. Co. v. Massachusetts, 10 Wall. 566, 77 U. S. 566, 19 L. Ed. 1029. 

” Sterling v. Trust Company of Norfolk, 149 Va. 867, 141 S. E. 856; Stuttgart 
Cooperative Buyers Association v. Louisiana Oil Refining Corporation, 194 Ark. Wali 
109 S. W. 2d 682. 
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Antiquity of Corporations 


The idea of a corporation is an old one. It is said to have been originated 
by the Romans, although there is not entire agreement among law writers 
on this point. Corporations were known to the Greeks and Romans cen- 
‘turies before the Christian era. Before the Norman conquest (1066) 
there existed in England organizations having many of the elements of cor- 
porations. Churches were among the first of these organizations. It was 
not until the middle of the seventeenth century that the large trading cor- 
porations of England came into existence. Chief among these was the 
Hudson’s Bay Company, which is in active business today. 


Power To Create Corporations 


The power of creating corporations resides in the sovereign. In England 
they were originally created by the King; later they were created by acts 
of Parliament with the express or implied assent of the King." In this 
country the power to create corporations belongs to each State and the 
Federal Government. A State legislature may create a corporation or 
provide for its creation for any proper purpose and may confer upon it 
such powers as it sees fit, subject only to such restrictions as are found in the 
State and the Federal Constitutions.’* Congress may create corporations 
whenever they are necessary or proper agencies for carrying into execution 
any of the powers conferred by the Constitution upon the Government of 
the United States.‘* Congress, because it has exclusive jurisdiction over 
the District of Columbia, has the same power to create corporations within 
the District that a State has to create corporations within its borders.'* 

Formerly all corporations in this country were created by special enact- 
ments; that is, a special act was passed by the legislature of the State every 
time a corporation was created. It was believed that this practice led to 
favoritism and unjust discrimination,” and practically all the States now 
have in their constitutions provisions prohibiting, with certain exceptions in 
some States, the creation of corporations by special acts. 

Every State now has general statutes which authorize and provide for 
the formation of corporations. ‘The statutes of some States are broad and 
permit the formation of corporations to engage in practically every form 
of lawful activity. Some statutes, however, permit only the incorporation 
of particular types of corporations or of corporations to engage in certain 
lines of business. Even though a business is lawful, if provision is not made 
for the formation of corporations to engage in that business, they cannot 
be incorporated in that State. 

Those who wish to form a corporation must meet the terms and condi- 
tions prescribed by the State. ‘The power of the State in this matter is 
supreme.’° ‘The legislature can grant just as little or just as much power 
to corporations, within constitutional limits, as it desires.‘7 A cooperative 


* Blacksone’s COMMENTARIES, Book I, p. 472. 

suNew Orleans’Gas Cow. Lousiana Light (Co. 115 U.S: 690;,6 S.Ct. 252, 
29 1. Ed. 516% Northern Securities Co. v. United States, 193 U.S. 197, 24'S. Ct. 436, 
48 L. Ed. 679. 

% McCulloch v. The State of Maryland, 4 Wheat. 316, 4 L. Ed. 314. 

* Georgetown v. Alexandria Canal Co., 12 Pet. 91,9 L. Ed. 1012. 

* Wells, Fargo @ Co. v. Northern Pac. Ry. Co., 23 F. 469. 

* City Properties Co. v. Jordan, 163 Cal. 587, 126 P. 351. 

™ Kansas Wheat Growers’ Association v. Schulte, 113 Kan. 672, 216 P. 311; Rifle 
Potato Growers’ Coop. Association v. Smith, 78 Colo. 171, 240 P. 937. 
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was incorporated under a statute of Pennsylvania which, among other things, 
provided that all business of associations incorporated under it, except 
certain enumerated types, should be for cash, and that all persons who 
extended credit to such associations except for specified purposes should 
forfeit the amount of the credit thus extended. The statute required that 
notice to this effect be published on the letter and billheads, advertisements, 
and other publications of associations incorporated thereunder. Debts for 
purposes not contemplated by the statute were incurred by an association, 
and the creditors sought to throw the association into bankruptcy, but 
failed, as the court held that they had no claims which could be recognized 
in bankruptcy, owing to the provision in the statute referred to.”® 

In a California case, the validity of a statute providing for the forfeiture 
of the charters of all corporations which failed to pay a certain tax by a 
specified date was upheld.'? A State can determine upon what conditions 
corporations formed in other States may do an intrastate business within 
its borders.2? A corporation engaged in interstate commerce may enter 
any State for all the legitimate purposes of such commerce without the 
leave or license of the State.” 

At one time the various States did not have statutes which were peculiarly 
adapted to the formation of associations, but during the last three decades 
many statutes have been passed by the State legislatures to provide for the 
formation of cooperatives.”? Each State now has one or more such statutes. 

The right of States to enact statutes providing for the formation by 
farmers of cooperatives. and containing no authority for those engaged in 
other occupations to organize under them appears to be established. The 
Supreme Court of the United States has said: “Undoubtedly the State had 
power to authorize formation of corporations by farmers for the purpose 
of dealing in their own products.” ?? Although corporations are now, as a 
rule, formed under general statutes, the act involved in bringing them into 
existence is regarded as a legislative one, and the rules relative to statutes 
are applied by the courts in construing charters.** 


Blue Sky Laws 


A cooperative should ascertain if any plan which it intends to follow in 
obtaining capital is subject to the blue sky laws of a State in which sales or 
contracts will be made. “Blue Sky Law” is a popular name for an act 
providing for the regulation and supervision of investment securities sold to 
the public. 


* In re Wyoming Valley Coop. Association, 198 F. 436. See also Sterling v. Trust 
Co. of Norfolk, 149 Va. 869, 141S. E. 856. 

“Kaiser Land & Fruit Co. v. Curry, 155_Cal. 638, 103, P. 34). 

° Burley Tobacco Growers’ Cooperative Association v. Rogers, 88 Ind. App. 469, 150 
N. E. 384. 

** Dahnke-Walker Milling Co. v. Bondurant, 257 U. S. 282, 42 S. Ct. 106, 66 
L. Ed. 239; Nebraska Wheat Growers’ Association v. Norquest, 113 Neb. 731, 204 
N. W. 798; Dark Tobacco Growers’ Coop. Association v. Robertson, 84 Ind. App. 51, 
150 NoE. 106. 

* Copies of the statutes of a particular State on this subject can be obtained 
usually by writing to the secretary of state of that State. Good examples of recent 
revisions are the short form statute enacted in New York in 1950 and the more 
detailed statute enacted in Wisconsin in 1955. 

*° Liberty Warehouse Co. v. Burley Tobacco Growers’ Coop. Association, 276 U. S. 
71, 48 S. Ct. 291, 72 L. Ed. 473, affirming 208 Ky. 643, 271 S. W. 695. s 

* Casper v. Kalt-Zimmers Mfg. Co., 159 Wis. 517, 149 N. W. 754; Lord v. 
Equitable Life Assurance Soc. of United States, 194 N. Y. 212, 87 N. E. 443, 22 
L. R. AS (N.S.) 420. 
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In a number of States the securities issued by marketing and farm supply 
associations are not subject to the requirements of the blue sky laws and 
in some States special statutory provisions exempt securities issued by rural 
electric cooperatives. It seems that, in the absence of a specific statutory 
exemption, the securities issued by cooperatives would be regarded as 
-subject to the blue sky laws. 

The blue sky laws generally are comprehensive in scope and cover, in 
addition to stock, various kinds of certificates or agreements which are issued 
or made to raise money.”° 

In Oregon it was held that the blue sky law of that State, by its terms, 
did not apply to certain transactions involving cooperatives.”° 

In Utah it was held that the blue sky law of that State was applicable 
to a corporation which claimed to be a cooperative and in which no one 
could acquire stock unless he agreed to raise sugar beets.”” 

Some of the blue sky laws apply to unincorporated as well as incorporated 
associations and some apply to nonstock corporations.” An association 
obtained a permit, under the Corporate Securities Act of California, to 
enable it to sell membership certificates for $200 each. Because the asso- 
ciation failed to exhibit and deliver to a producer the permit issued by the 
Commissioner of Corporations as required by its terms, it was held, at the 
suit of the member, that his membership and marketing agreement were 
void.”° 

Generally speaking, a note given for the purchase of a security of an or- 
ganization that has not complied with the blue sky laws is at least voidable 
in the hands of any person who is not a bona fide holder.*° 

In Illinois, as the blue sky law of the State had not been complied with, 
a purchaser of stock in a cooperative recovered the sale price of the stock 
from the agent of the cooperative after it became insolvent.** 

Where a corporation issued stock without complying with the blue sky 
law, which provided that contracts entered into for the sale of stock, if the 
law was not complied with, were void, it was held that inasmuch as the 
stockholder had accepted dividends and attended meetings of the corpora- 
tion, he was estopped from asserting that he was not a stockholder.” 

The action of the State Securities Commission of South Dakota was 
upheld in refusing to grant permission to a corporation to sell stock where 
‘the contents of plaintiff’s articles of incorporation are of a nature fitted 
to deceive the unwary, and to lead to the perpetration of a fraud upon 





2 Hamlin County Livestock Sales Pavilion Company v. Karlstad, 48 S. D. 82, 
902 N. W. 141; Farm Products Company of Michigan v. Jordan, 229 Mich. 235; 
901 N. W. 198; Hill v. Campbell, 90 Ind. App. 687, 169, N. E. 865; State v. 
Gopher Tire &@ Rubber Company, 146 Minn. 52, 177 N. W. 937; State v. Hudson, 
214 Mo. App. 260, 259 S. W. 877. In State ex rel. Arn v. Consumers Coop. Asso- 
ciation, 163 Kan. 324, 183 P. 2d 423, it was held that common stock, preferred stock, 
and securities entitled “certificates of indebtedness” issued by the cooperative had to 
be registered under the Kansas “Blue Sky Act,” but that “Deferred Patronage Refund 
Certificates” issued to patrons did not have to be registered since their issuance for 
savings did not constitute a “‘sale” of a security. 

26 Kirk v. Farmers’ Union Grain Agency, 103 Ore. 43, 202 P. 731; Cannon v. 
Farmers’ Union Grain Agency, 103 Ore. 26, 202 P. 725. 

*” National Bank of the Republic v. Price, 65 Utah 57, 234 P. 231. 

8 State v. Hudson, 214 Mo. App. 260, 259 S. W. 877. 

2? Klombies v. Weeks Poultry Community, Inc., 121 Cal. App. 175, 8 P. 2d 940. 

National Bank of the Republic v. Price, 65 Utah 57, 234 P. 231; Hill v. Campbell, 
90 Ind. App. 687, 169 N. E. 865; Weisendanger v. Lind, 114 Kans. 523, 220 P. 263. 

31 Morrison v. Farmers’ Elevator Co., 319 Ill. 372, 150 N. E. 330. 

2 Winfred Farmers’ Company v. Smith, 47 8. D. 498, 199 N. W. 477. 
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those who would purchase its stock in reliance upon some of its provisions.” ** 

It has been held that, where a cooperative sold stock without complying 
with the blue sky law of the State, on its liquidation by a receiver the pur- 
chaser and holder of such stock, on te it back, was to be treated as 
a general and not as a preferred creditor. 

When conveyances of property were made to a cooperative enterprise in 
exchange for its stock, without the corporation’s complying with the blue 
sky laws of the State, it was held, in Oklahoma,** that such conveyances 
could not be set aside because of the grantor’s acquiescence in the trans- 
action for a number of years and his acceptance and retention of profits 
distributed by the corporation, and as the rights of the other stockholders 
would be adversely affected. 


Name of Association 


It is essential that a corporation have a name under which it will transact 
its business. This is necessary for purposes of identification. Generally 
speaking the incorporators may select any name they choose for their cor- 
poration that is not an imitation of a name already used by a corporation 
engaged in a line of business similar to that in which the new corporation 
will be engaged. Statutory provisions in reference to this subject now exist 
in many States. These provisions frequently require that the name shall 
clearly indicate the corporation is incorporated. Sometimes the statutes 
require that the name shall include the word “corporation,” “incorporated,” 
or the abbreviation “Inc.” Restrictions prohibiting the adoption of a name 
already in use or so similar thereto as to be easily mistaken for it exist in 
many States. Under such a statute it was held that the Secretary of State 
of Washington was justified in refusing to file articles of incorporation for 
the “Kennewick Fruit Exchange’’ because of the similarity of its name to 
that of the “Kennewick District Fruit Growers’ Association,” an existing 
corporation.*° 

Independent of statute, for one corporation to imitate the name of an- 
other corporation may constitute unfair competition, and if such is the case 
the courts will enjoin the corporation that is guilty of such imitation. In 
an Oregon case * it was said, “In any case, to entitle the complaining cor- 
poration to an injunction, the name used by defendant, when not the same 
as that of plaintiff, must be so similar thereto that, under all the circum- 
stances of locality, business, etc., its use is in itself reasonably calculated to 
deceive the public and result in injury to plaintiff, or else it must be used 
fraudulently in such a way as to have that effect.”” The court further said: 
“Injunction will be refused where no probability of deception by reason 
of the name is shown. Priority in adoption and use usually confers the 
superior right.” 

A number of State statutes providing for the incorporation of farmer 
cooperatives contain provisions requiring the use of the word “cooperative” 


* National Cooperative Farm Loan Company v. Hirning, 40 S. D. 448, 167 
NeW. 1055; 

** Howard v. Corn Belt Farmers’ Cooperative Association, 225 Ill. App. 449. 
See also Coe v. Portland Farmers’ Elevator Company, 236 Mich. 34, 209 N. W. 829. 

® Farmers’ Union Cooperative Royalty Co. v. Little, 182 Okla. 178, ijbae, OFT ee 

See also Farmers’ Union Cooperative Royalty Company v. Southward, 183 Okla. 
402, 82 P. 2d 819. 

8 State ex rel. Collins v. Howell, 80 Wash. 649, 141 P. 1157. 

* Umpqua Broccoli Exch. v. Um- Qua Valley Broccoli Growers, 117 Ore: 678, 
245 P. 324. See also Terry v. Cooper, 171 Ark. 722, 286 S. W. 806, 48 A.L. R. 1254; 
Drugs Consolidated, Inc. v. Drug Incorporated, 16 Del. Ch. 240, 144 A. 656. 
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in the corporate name.** Many others permit the use of that word but do 
not require it. The statutes of a number of States prohibit the use of the 
word “cooperative” in the name of a corporation unless the corporation is 
in fact a cooperative or unless it is organized under that State statute. 
Some of these laws include a provision which permits corporations, organ- 
- ized under similar laws in other States, to use a corporate name with the 
word “cooperative” when admitted to do business in the State. Others 
have no such provision and in some cases the law is interpreted as pro- 
hibiting a cooperative, organized in another State and having the word 
“cooperative” in its name, from being admitted to do business in the State. 
Accordingly, in organizing a cooperative, it may be advisable to omit the 
word “cooperative” from the name if the State statute permits, particularly 
if the corporation being organized plans to do business on a national scope. 

The term “association” standing alone at common law and in the absence 
of a statute does not have a definite legal meaning. While it suggests an 
organization it gives no indication of whether the organization is incorpo- 
rated or unincorporated.*° Probably to many it suggests a corporation, and 
many of the statutes providing for the incorporation of a cooperative asso- 
Clation state that the term means a corporation. But in the absence of a 
statute making it so, the term is not synonymous with corporation. The 
words “exchange,” “union,” and “company” likewise do not have an exact 
meaning, but to many they undoubtedly mean the same as the word “corpo- 
ration,’ and in a number of the States statutes for the incorporation of 
cooperative associations provide that they are synonymous with the word 
“corporation.” 


Charter 


In the days when corporations were formed through application to the 
king, the paper or instrument issued by him, if he acted favorably on the 
application, was called the charter. It was evidence that a corporation had 
been formed and it stated the objects, powers, and limitations. Again, when 
corporations were created by special acts of the legislature,* the act setting 
forth similar facts was called the charter. At this time when corporations 
are created under general statutes, the formal instrument (whether called 
articles of association or articles of incorporation or certificate of incorpo- 
ration) signed by those desirous of being incorporated, the incorporators, 
is commonly looked upon as the charter after its acceptance and approval 
by the official of the State to whom application for incorporation 1s made. 

The charter is really much more than the articles of incorporation. It 
“consists of the provisions of the existing State constitution, the particular 
statute under which it is formed and all other general laws which are made 
applicable to corporations formed thereunder, and of the articles of asso- 
ciation or incorporation filed thereunder, or the charter or certificate of 
incorporation granted by the court or officer in compliance with its terms; 


8 See sec. 22 of Bingham Cooperative Marketing Act of Kentucky, p. 306 of the 
Appendix. The Oregon Supreme Court, construing the 1913 cooperative law of that 
State, held that a provision forbidding the use of the term “‘cooperative”’ by a corpo- 
ration already organized was unconstitutional as an impairment of the obligation of 
contracts. Lornstsen v. Union Fishermen’s Coop. Packing Co., 71 Ore. 540, 143 
P. 621. 

°° Cf. Tool Owners Union v. Roberts, 76 N. Y.S. 2d 239, 190 Misc. 577. 

See Millott v. Association of Mare Island Employees, 187 Cal. 162, 201 P. 118. 

“Tt is interesting to note that the Eastern Shore Produce Exchange, a cooperative 
organization of Onley, Va., was created by a special act of the general assembly of 
that State. See also In re Litchfield County Agricultural Society, 91 Conn. 536, 
100 A. 356. 
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and its powers, rights, duties, and liabilities are determined accordingly. 
The foregoing definition makes it clear that the rights, powers, and liabilities 
of a corporation cannot be determined merely by reference to the articles 
of association and that the charter is something more than a paper. 

Most cooperative statutes provide that the general corporation laws shall 
apply to cooperatives except where such provisions are in conflict with or 
inconsistent with the cooperative act. 

In an Oklahoma case,*? a general corporation statute prohibiting the 
retirement of stock was held inapplicable to the cooperative, since it would 
be inconsistent with the purposes of the cooperative statute to hold other- 
wise. An Ohio court held that an agricultural association, not having the 
power under the general code provisions applicable to such associations to 
guarantee the performance of a lease contract, did not acquire such power 
from a General Corporation Act which was subsequently passed.** ‘The 
court thought the latter act should not be held to amend the earlier law 
dealing specifically with cooperatives unless expressly provided. 

But the Supreme Court of Wisconsin has held * that a statute of the 
State which was part of the general corporation laws, and which forbade a 
corporation from doing business with persons other than its members before 
50 percent of its capital stock had been subscribed and 20 percent of its 
authorized capital stock actually paid in, was applicable to a cooperative. 
The court reasoned that creditors of a cooperative were entitled to the 
same protection as afforded creditors of other corporations. Also, a gen- 
eral franchise tax on corporations was held applicable to an Ohio coop- 
erative by reason of such a provision, after a provision of the cooperative 
act providing for a $10 annual fee in lieu of franchise and similar taxes 
was repealed.*® . 

It has been held that those dealing in stock of a cooperative are charged 
by law with knowledge of restrictions in its charter with respect thereto.** 

Since the articles of association are a matter of public record, it has been 
held that the cooperative, its officers or employees, have no duty to furnish 
a copy to the members.*® 

Stockholders who consent to amendments to articles of incorporation or 
bylaws which decrease their rights are bound thereby.*® 

Illustrating the scope of amendments to charters, when the statute under 
which a corporation is formed provides in effect that an amendment may 
be adopted depriving stock previously issued of preferential rights attached 
thereto, such an amendment adopted in accordance with the statute is valid; 
but, if the statute does not authorize an amendment canceling accrued 
dividends on such stock, an amendment, insofar as it attempts to do so, is 
void.°° 

“14 C. J. 117. See also, De Mello v. Dairyman’s Cooperative Creamery, 73 Cal. 
App. 2d 746, 167 P. 2d 226. 

* Farmers Union Coop. Gin Co. v. Taylor, 197 Okla. 495, 172 P. 2d 775. 

"24 East Sixth Street Corporation v. Cooperative Pure Milk Association, 79 N. E. 
2d 239 (Ohio). 

* Schoenburg v. Klapperich, 239 Wis. 144, 300 N. W. 237. 

* Central Ohio Cooperative Milk Producers v. Glander, 92 N. E. 2d 834 (Ohio 
Bd. of Tax Appeals). 

“ Stuttgart Cooperative Buyers Association v. Louisiana Oil Refining Corporation, 
194 Ark. 779, 109 S. W. 2d 682. See also Mayse v. Mineola Cooperative Exchange, 
139 Kan. 24, 30 :P..2del 20. 

“ Indianapolis Dairymen’s Cooperative, Inc. v. Bottema, 226 Ind. 237, 79 N. E. 2d 
399 ; 226 Ind. 260, 79 N. E. 2d 409. . 

* Koeppler v. Crocker Chair Company, 200 Wis. 476, 228 N. W. 130. 

" Keller v. Wilson @ Company, 180 A. 584, 190 A. 115, 194 A. 45 (Del. Ch.). See 
also; Blumenthal v. Di Giorgio Fruit Corporation, 30 Cal. App. 2d 11, 85 P. 2d 580, 
Bay Newfoundland Company v. Wilson & Company, 4 A. 2d 668 (Del.). 
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The articles of incorporation may not be amended without the consent 
or acquiescence of all the stockholders of the corporation, unless the power 
of amendment is reserved.*! The power to amend may be reserved by the 
constitution or statutes of the State in which the corporation is formed or 
by its articles of incorporation. 

A State may extend wide and comprehensive privileges with respect to the 
amendment of the charters of nonstock corporations as well as of stock 
corporations.” 

It has been held that the articles of incorporation may not be changed by 
amendment so as to alter the original purpose for which the corporation was 
formed,°* but in applying this rule the courts allow considerable latitude.®4 

An association should confine its operations to those activities authorized 
by its charter. If an association, for instance, is incorporated to handle 
one kind of tobacco, it is without authority to handle another kind.* If 
an association under the statute under which it is formed may do business 
only with members, it is without authority to do business with nonmem- 
bers.°° An electric cooperative, formed to operate as a Rural Electrification 
Administration borrower and having no charter power to engage in the 
business of furnishing water to anyone, cannot lawfully contract to pur- 
chase an existing facility which has water distribution properties as well 
as electric transmission and distribution lines.*” 

If an association engages in a business or activity not authorized by its 
charter, any member of the association who does not consent thereto can 
obtain an injunction restraining the directors and officers from such course 
of action.** In addition, the State can prevent the unauthorized business 
and, in a proper case, can revoke the charter of the association on account 
thereof.°® At least in cases tried in Federal courts, the fact that an associa- 
tion is acting ultra vires may adversely affect its rights. A livestock associa- 
tion transacted business with nonmembers in violation of its charter and 
the Supreme Court of the United States held that the association could not 
successfully complain of a boycott by dealers in livestock, insofar as the 
nonmember business was concerned.°° 

An association has implied authority to enter into such contracts and 
business transactions as are usual or necessary for carrying into effect the 
exercise of its specific powers, provided they are not inconsistent with the 
charter or prohibited by statute or public policy.” 


*l Fletcher CYCLOPEDIA CORPORATIONS, Perm. Ed., sec. 3726. 

* Gulcz v. Delaware Polish Beneficial Association, 20 Del. Ch. 52, 169 A. 595. 

°° Midland Cooperative Wholesale v. Range Cooperative Oil Association, 200 Minn. 
530,02 74.N, W..024, 11D A Le Re1527. 

** Fower v. Provo Bench Canal & Irrigation Company, 99 Utah 267, 101 P. 2d 
375, certiorari denied, 313 U. S. 564, 61 S. Ct. 841, 85 L. Ed. 1523; Martin Orchard 
Company v. Fruit Growers Canning Company, 203 Wis. 97, 233 N. W. 603. 

5 Brame v. Dark Tobacco Growers’ Cooperative Association, 212 Ky. 185, 2788S. W. 
597. 

5 United States v. American Livestock Commission Co., 279 U. S. 435, 49 S. Ct. 
425, 73 L. Ed. 787. Cf. Petition of White Mountain Power Co., 96 N. H. 144, 
71. A. 2d 496. 

Trico Electric Cooperative, Inc. v. Ralston, 67 Ariz. 358, 196 P. 2d 470. 

8 McCauley v. Arkansas Rice Growers’ Coop. Association, 171 Ark. 1155, 287 S. W. 
419; Galloway v. Mitchell County Electric Membership Corporation, 190 Ga. 428, 
OS. 2d, 903s 

°° People ex rel. Clark v. Milk Producers’ Association of Central California, Inc., 
60 Cal. App. 439, 212 P. 957; Bowles v. Inland Empire Dairy Association, 53 F. 
Supp. 210. 

United States v. American Livestock Commission Co., 279 U.S. 435, 49 S. Ct. 
425, 73 L. Ed. 787. 

* Kasch v. Farmers’ Gin Company, 3 S. W. 2d 72 (Tex. Com. App.); 13 Am. 
ures 7: 
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It is believed that all the States have provisions in their statutes or con- 
stitutions covering the revocation of charters of corporations. Independent 
of such provisions, it is generally held that, if an association or other cor- 
poration violates the laws of the State, in the conduct of its affairs, the State 
that granted the charter may revoke it. Those receiving the charter 
accept it on the implied condition that it will be used for lawful purposes 
only. It is apparent that a State would never create a corporation to 
violate its laws; hence revocation of a charter for the violation of such laws 
appears reasonable. 

There are statutes in many States under which a charter which expires 
at the end of a given period may be renewed. In some instances these 
statutes require those voting for renewal to purchase the stock of those voting 
against renewal.®* 

A State may, by quo warranto proceedings, inquire into the question 
whether a corporation, cooperative or otherwise, is exceeding or unlawfully 
exercising 1ts powers. 

In a quo warranto proceeding “* involving a cooperative, it was said: 

It certainly is a matter of public concern that a corporation, under the color or 
guise of a nonprofit concern, is usurping the functions of an ordinary corporation by 


employing its capital to engage in business for a profit, and is combining with others 
in the illegal restraint of trade. 


De Facto Corporations 


As previously pointed out, the incorporation and organization of a coop- 
erative is a matter demanding careful and competent attention. It is 
imperative that all requirements be met and that all prerequisites to be- 
ginning business be observed. . 

If the incorporators of an association fail to include in their articles of 
incorporation all the provisions required by the statute under which they 
are attempting to incorporate, or if the incorporators fail to observe other 
statutory requirements for incorporation, the general rule in all juris- 
dictions is that the State may maintain quo warranto proceedings against the 
association and thus cause a cancelation of its charter.®° 

Again, there are instances in which members have been held liable as 
partners because of defects in the incorporation and organization of cor- 
porations. In an Iowa case,** decided in 1929, it was held “that the failure 
of the Secretary of State to properly certify that he accepted the articles 


” State ex. inf. Hadley v. Delmar Jockey Club, 200 Mo. 34, 92 S. W. 185, 98 S. W. 
539s Be ex rel. Crabbe v. Thistle Down Jockey Club, 114 Ohio St. 582, 151 
N. E. 709. 

* Terrell v. Ringgold County Mutual Telephone Co., 225 Iowa 994, 282 
N. W. 702; Apsey v. Kimball, 221 U.S. 514, 31 S. Ct. 695, 55 L. Ed. 834. See also 
Ervin v. Oregon Railway & Navigation Company, 27 F. 625. 

People ex rel. Clark v. Milk Producers’ Association of Central California, Inc., 
60 Cal. App. 439, 212 P. 957, 958. 

* 13 Am. Jur., P. 192, sec. 45; People v. Montecito Water Company, 97 Cal. 276, 
32 P. 236, 33 Am. St. Rep. 172 and note thereto. 

* Wilkin Grain Co. v. Monroe County Coop. Association, 208 Iowa 921, 
223 N. W. 899, 902; 225 N. W. 868. For other cases in which stockholders have 
been held liable as partners because of defective incorporation see: Bergeron v. 
Hobbs, 96 Wis. 641, 71 N. W. 1056; Hughes Company v. Farmers’? Union Produce 
Company, 110 Neb. 736, 194 N. W. 872, 37 A. L. R. 1314; Fatzer v. K. @ N. Inc. 
(New Jersey Department of Labor—Workmen’s Compensation Bureau), 191 A. 291, 
15 N. J. Misc. 379; Ogden Packing © Provision Co. v. Wyatt, 59 Utah 481, 204 P. 
978, 22 A. L. R. 359. See also: Swofford Bros. Dry Goods Company v. Owen, 
37 Okla. 616, 133 P. 193, L. R. A. 1916C 189 and note thereto; 13 Am. Jur., p. 192, 


sec. 45; and DEFECTIVE FORMATION AND SUITS IN THE CORPORATE NAME, 84 U. Pa. 
L. Rev. 514 (1936). 
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of incorporation was sufficient to and did prevent the institution from be- 
coming a de jure corporation, and made of it a de facto status only.” 

A creditor who had not dealt with the corporation as a corporation re- 
covered from stockholders of the corporation as partners. The court said: 
“Due to the defects of organization, notice of the incorporation was not 


‘constructively imparted.” 


In some jurisdictions liability is imposed by statute upon the members, 
as partners or otherwise, of an organization which has been defectively 
formed.*’ In some States stockholders or officers of a corporation are liable 
for its debts if the corporation begins business before the requisite amount 
of capital has been subscribed.*® 

In general, if incorporators of an organization proceed with its incorpo- 
ration to a stage where a de facto corporation results, the incorporators 
and stockholders are not personally liable for corporate obligations."® In 
order to have a de facto corporation there must be “‘(1) a valid law under 
which a corporation with the powers assumed might be incorporated; (2) 
a bona fide attempt to organize a corporation under such law; and (3) an 
actual exercise of corporate powers.” Difficulties and differences of 
Opinion arise in determining if the steps taken by incorporators and the 
circumstances involved result in a de facto corporation.” 

Aside from the danger of members of a defectively incorporated organiza- 
tion being held personally liable for debts of the organization, it is believed 
that a cooperative which is imperfectly organized would be unable to 
enforce marketing agreements and subscriptions for stock which were 
signed or made prior to incorporation, because the persons have not con- 
tracted to become members of a defective organization.” 


Bylaws 


The adoption of bylaws is a matter to be taken up after the creation of 
an association. ‘The power of a corporation to make bylaws exists at com- 
mon law. Frequently, however, it is given by the charter or statutes. The 
statutes of some of the States require that cooperatives shall adopt bylaws 
within a certain length of time after their formation. In the absence of a 
statutory requirement it is not necessary, although highly desirable, for an 
association to adopt bylaws. ‘The power to adopt bylaws resides in the stock- 
holders or members, and they alone have the power to adopt them in the 
absence of a provision in the general law or in the charter, placing such 
power in the hands of a particular body. 

If the statute under which an association is incorporated authorizes the 
making of bylaws on specific subjects, barring constitutional questions, the 
association may adopt bylaws covering those subjects, but even where the 
power to adopt bylaws is thus expressly conferred the bylaws should be rea- 
sonable and fair.” 


ce PATON) ure pe 200. seer 5/. 
13 Am. Jur., p. 202, sec. 59; Schoenburg v. Klapperich, 239 Wis. 144, 300 N. W. 


JP ip 

eol3 Ame Jur.) p. 201 sec. 58; 

1 SeA nye Jur, p4195,secr 49: 

1 Hughes Company v. Farmers’ Union Produce Company, 110 Neb. 736, 194 
N..W/87 2198 GAS. Riit314. 

213 Am. Jur., p. 210, sec. 67; Byronville Creamery Association v. Ivers, 93 Minn. 8, 
100 N. W. 387. See also State ex rel. Havner, Attorney General v. Associated Pack- 
ing Company, 216 Iowa 1344, 249 N. W. 761, 90 A. L. R. 1339; but see Farmers’ 
Mutual Telephone Company v. Howell, 132 Iowa 22, 109 N. W. 294 (strong 
dissenting opinion). 

8 Oyster v. Slovene National Benevolent Society of U. S. A., 154 Misc. 19, 278 
INEY ee, 
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Statutory requirements and limitations should be complied with, and 
bylaws in conflict with them fail.** Even where bylaws are adopted by 
unanimous consent of all the stockholders they have been held void if in 
conflict with the statute.*® It has been held that a bylaw which is not 
within the limitations of the statute under which the association is incorpo- 
rated, is invalid at least as to third persons.’® A bylaw is void if it con- 
travenes limitations in the State or Federal constitution.“7 A bylaw that is 
valid when made may be rendered invalid by a statute subsequently 
adopted.*® 

The purpose of bylaws is to provide rules for the regulation of the affairs 
of the corporation.‘? ‘They can make provisions consistent with law and 
with the charter for any matter or thing relative to the conduct or business 
of the corporation. For instance, independent of statute, it has been held 
that bylaws may provide for liquidated damages,*°® a subject that will be 
discussed later. A bylaw has been upheld which provided that action 
taken by the board of directors should, on petition of a percentage of the 
members, be submitted to them for approval or rejection.*! 

The courts upheld as reasonable, bylaws relative to the nomination of 
candidates for the office of director, providing *’— 
for nominations: First, by the nominating committee of the association, to be posted 
not less than 2 weeks prior to the annual meeting; second, by independent nomina- 
tions, to be posted not less than 5 days prior to such meeting; and, finally, that “‘no 
candidates for directors shall be balloted for, other than those proposed in either one 
of these two ways.” 

It has been held that a cooperative, in the absence of specific statutory 
authority therefor, may adopt a bylaw under which the association is 
obligated to repurchase its stock under specified conditions.** Bylaws should 
perform the same function for a corporation or association that a blueprint 
performs for a builder. ‘They should constitute a working plan for the 
corporation. Among the matters usually provided for in the bylaws of a 
corporation are the following: Eligibility requirements for membership; 
restrictions on the transfer of stock or membership; the right to make 
specified deductions; provisions for expelling or suspending the rights of 
members; the time, place, and manner of calling and conducting meetings 
and the giving of notice thereof; the number of members constituting a 
quorum; the qualifications, terms of office, and duties of directors and 
officers and their compensation, if any; and suitable penalties for violation 


7 Oklahoma Cotton Growers’ Association v. Salyer, 114 Okla. 77, 243 P. 232; Noble 
v. California Prune & Apricot Growers’ Association, 98 Cal. App. 230, 276 P. 636; 
Security Savings G Trust Company v. Coos Bay Lumber & Coal Company, 219 Wis. 
647, 263 N. W. 187; Tapo Citrus Association v. Casey, 45 Cal. App. 2d 796, 115 P. 2d 
203; Lee v. Farmers Coop. Association of Mountain View, 189 Okla. 55, 113 P. 
20539 Ie : 

® Gaskill v. Gladys Belle Oil Company, 16 Del. Ch. 289, 146 A. 337; Security 
Savings @ Trust Company v. Coos Bay Lumber G Coal Company, 219 Wis. 647, 
263 Ne We 187: 

Lewis v. Monmouth County Farmers’ Cooperative Association, 105 N. J. Eq. 
257, 147 A. 550. 

7 Spayd v. Ringing Rock Lodge No. 665, 270 Pa. 67, 113 A. 70, 14 A. L. R. 1443. 

® Grisim v. South St. Paul Live Stock Exchange, 152 Minn. 271, 188 N. W. 729. 

® Diedrick v. Helm, 217 Minn. 483, 14. N. W. 2d 913. 

* Ex parte Baldwin County Producers’ Corporation, 203 Ala. 345, 83 So. 69. 

" Callaway v. Farmers Union Cooperative Association of Fairbury, 119 Neb. 1, 
226 N. W. 802. 

* In re O’Shea, 241 App. Div. 699, 269 N. Y. S. 840. : 

* Loch v. Paola Farmers’ Union Cooperative Creamery & Store Association, 130 
Kan. 136, 285 P. 523, rehearing denied, 130 Kan. 522, 287 P. 269. See also Whitney 
v. Farmers’ Coop. Grain Co., 110 Neb. 157, 193 N. W. 103. 
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of the bylaws. A bylaw must be general in its application and not aim at a 
particular member.** Where stock in a mutual ditch company was acquired 
after ascertaining that the company did not have a bylaw prohibiting the 
transfer of water from one tract of land to another without the approval 
of the board of directors, a bylaw adopted by the board of directors imme- 


. diately after the acquisition of such stock, prohibiting such a transfer, was 


held arbitrary and unreasonable.*®® 

Bylaws should be distinguished from rules adopted for the guidance of 
the public dealing with the association. The members of a corporation 
and its directors and officers usually are conclusively presumed to have 
notice of bylaws, and of what they contain, and hence are bound by them, 
although, as a fact, they may be ignorant of them.®* Also, persons who join 
an association and pay dues in accordance with bylaws which have been in 
effect since organization, even though such bylaws are inconsistent with the 
charter, are estopped from questioning the validity of such bylaws.** 

The great importance of members, officers, and directors knowing the 
provisions of the bylaws of their association is thus apparent. On the other 
hand, strangers having no knowledge of bylaws are not bound by them unless 
perhaps in States where specifically authorized by statute.** 

If notice of bylaws, either actual or constructive, reaches strangers the 
bylaws usually are held to be binding on them.*® 

In some States it is held that where the statute or the charter provides 
that a given power shall be exercised by particular officers or agents of the 
corporation, the power can be exercised only by such officers or agents and 
that a bylaw providing otherwise is void.°° On the other hand, it has been 
held, at least as to third persons, that the board of directors may confer the 
authority to do certain acts on persons other than those who the bylaws 
stipulate shall exercise such authority.” 

A question which will readily occur to anyone is whether the majority 
of the members of an association may adopt bylaws which will be binding 
upon the minority who oppose their adoption.®? The answer is “Yes,” if 
such bylaws are reasonable and consistent with the charter and the general 
law. Herein lies an important difference between bylaws and contracts. 
A valid bylaw is binding upon a member or stockholder although he opposed 
its adoption, but assent is necessary to the creation of a contract. A ma- 
jority of the members cannot adopt and enforce bylaws which violate the 
law or run counter to the purpose for which the association was formed. 
If an association represented that a bylaw was in effect, although it was 


* Budd v. Multnomah St. Ry. Co., 15 Ore. 413, 15 P. 659, 3 Am. St. Rep. 169. 

® Costilla Ditch Company vy. Excelsior Ditch Company, 100 Colo. 433, 68 P. 2d 
448. 

°° Washington Coop. Egg & Poultry Association v. Taylor, 122 Wash. 466, 210 P. 
806; Brent v. Bank of Washington, 10 Pet. 596, 35 U. S. 596, 9 L. Ed. 547; Columbia 
Bldg. & Loan Association v. Junquist, 111 F. 645. 

* State v. Bankston, 7 So. 2d 667 (La.). 

McKinney v. Mechanics’ Trust & Savings Bank, 222 Ky. 264, 300 S. W. 631. 

°° Harley v. Hartford Fruit Growers’ & Farmers’ Exchange, 216 Mich. 146, 184 
N. W. 507; Rathbun v. Snow, 123 N. Y. 343, 25 N. E. 379, 10 L. R. A. 355; Iowa- 
Missouri Grain Co. v. Powers, 198 Iowa 208, 196 N. W. 979, 33 A. L. R. 1268; 
Rundell vy. Farmers’ Cooperative Elevator Co. of Corunna, 210 Mich. 642, 178 
Na Ward: 

© Security Savings @ Trust Company v. Coos Bay Lumber & Coal Company, 
219 Wis. 647, 263 N. W. 187; Maasdam v. Jefferson County Farmers’ Mutual In- 
surance Association, 222 Iowa 162, 268 N. W. 491. 

" Keenan v. Zemaitis, 4 F. 2d 572; Sealy Oil Mill @ Manufacturing Company Vv. 
Bishop Manufacturing Company, 235 S. W. 850 (Tex. Com. App.). 

2 Towa State & Savings Bank v. City Nat. Bank, 106 Neb. 397, 183 N. W. 982; 
Kelly v. Republic Building @ Loan Association, 34 S. W. 2d 924 (Tex. Civ. App.). 
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adopted by only a majority vote where a two-thirds vote of the members, 
or their written assent, was required, the association may be estopped from 
denying that it is not valid as against members who have relied on the 
bylaws.*? 

In an Arkansas case, a majority of the members of a corporation sought 
through a bylaw to make what, under the circumstances, was held to be 
an attempted gift of a sum of money to one of their members. Certain 
stockholders of the corporation opposed the bylaw and later resorted to 
the courts to prevent the turning over of the money. It was held that the 
action contemplated was a distinct violation of their rights and was there- 
fore illegal.** 

The fact that a person at the time he becomes a member of an association 
agrees to be bound by all present and future bylaws does not permit the 
association to adopt bylaws which will deprive him of vested rights under 
the bylaws which were in effect when he became a member.®® For in- 
stance, if an association at the time a person acquires stock therein agrees 
that it will refund the purchase price if he leaves the community and it has 
a bylaw to this effect, the fact that the shareholder agrees to be bound by 
all present and future bylaws does not permit the association to adopt a 
bylaw abrogating the arrangement as to him; °** but agreements to abide by 
future bylaws will be given effect in certain types of cases.” A bylaw 
obligating an association to repurchase its shares under given conditions 
constitutes “a contract with the corporation which could not be abrogated 
by simple repeal of the bylaw” *° at least as against a member who did not 
concur therein. Where a member did not vote in favor of a bylaw which 
affected his existing and future financial rights, but did not object to 
deductions made in accordance -with the bylaw but apparently acquiesced 
therein, he was bound thereby.®® In a later section of this publication will 
be discussed the extent to which the association may, by adopting suitable 
bylaws, restrict the transfer of stock previously issued.’ 

If a member voted in favor of repealing a bylaw or of adopting one that 
adversely affected his interests under bylaws in effect when he became a 
member, he would be estopped from challenging its validity.” 

If a statute * or bylaw * provides for action by the board of directors, the 
same action taken by the manager will not be binding on the association. 
Again, where the statute under which a mutual insurance company was 
incorporated, and its bylaws, required applications for insurance to be in 
writing, the insurance company was not liable for a loss in a case in which 


* Buford v. Florin Fruit Growers’ Association, 210 Cal. 84, 291 P. 170. 

“Tones Lumber Co. v. Wisarkana Lumber Co., 125 Ark. 65, 187 S. W. 1068. 

® Farrier v. Ritzville Warehouse Co., 116 Wash. 522, 199 P. 984; Jaeger v. Grand 
Lodge, Order of Hermann’s Sons, 149 Wis. 354, 135 N. W. 869, 39 L. R. A. (N. S.) 
494; Model Land @ Irrigation Co. v. Madsen, 87 Colo. 166, 285 P. 1100. 

* Whitney v. Farmers’ Coop. Grain Co., 110 Neb. 157, 193 N. W. 103. 

” Kelsey v. Early Grain & Elevator Company, 206 S. W. 849 (Tex. Civ. App.). 

* Loch v. Paola Farmers’ Union Cooperative Creamery & Store Association, 130 
Kan.36,7285 (P25 rehearine "denicd oO eisan Meese Oe be 200s ence rals0 
Whitney v. Farmers’ Coop. Grain Co., 110 Neb. 157, 193 N. W. 103; Adams v. 
Sanford Growers’ Credit Corporation, 135 Fla. 513, 186 So. 239. 

* Reinert v. California Almond Growers Exchange, 9 Cal. 2d 181, 63 P. 2d 1114, 
70 P. 2d 190. See also Searles v. Bar Harbor Banking & Trust Company, 128 Me. 
34,145 A. 391,65 A. L. R. 1154. 

"Reorganization of Associations, p. 62. 

* Farrier v. Ritzville Warehouse Co., 116 Wash. 522, 199 P. 984; Kent v. Quick- 
silver Mining Co., 78 N. Y. 159, 12 Hun. 53; Morrison v. Dorsey, 48 Md. 461. 

® Scott v, Marin, 22 F.2d 779. 

“Farmers’ Coop. Mercantile Co. v. Shultz, 113 Neb. 801, 205 N. W. 288. 
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a member, without complying with the bylaws, left his insurance policy with 
the secretary of the company, requesting that he renew it.° 

A bylaw of an association purporting to impose personal liability on 
members for its debts has been held void if the charter of the association 
or the statute under which it was formed did not authorize such a bylaw.°® 


All authorities agree that under no circumstances can an unauthorized 


“bylaw” impose any liability on members who did not vote therefor or 
acquiesce therein.” 

Although an act authorized the inclusion in the articles of incorporation 
of an association of provisions restricting the liability of members, it was 
held that bylaws purporting to restrict such liability were void where no 
limitation was contained in the articles of incorporation and the adoption 
of bylaws was restricted to matters “within the limitations of this act.” * 

If a bylaw provides for the automatic termination of membership upon 
failure or neglect to deliver products, a member cannot, by refusing to 
deliver, terminate his membership unless the association consents thereto.® 
Such a bylaw is for the association’s benefit; furthermore, the maxim that 
no man may take advantage of his own wrong would seem to apply. ‘The 
fact that the statute under which a cooperative was incorporated authorized 
the members to adopt a bylaw delegating to its board of directors the right 
to expel members did not authorize the board of directors to expel mem- 
bers where no such bylaw had been adopted.?° 

Propositions embodied in valid bylaws are as binding on the members 
of an association as if included in the marketing contract. It has been 
held that where the place of performance of a marketing contract is stated 
in a bylaw by which the member has agreed to be bound, it is as effectual 
as though it were stated in the marketing contract." An egg association, 
acting in accordance with a bylaw, allowed members to sell their eggs out- 
side the association under specified conditions and, in a suit on its market- 
ing contract by the association against a member who failed to comply with 
such conditions, the court held that the bylaw was valid and virtually a part 
of the contract.” 

Where deductions from proceeds received from the sale of commodities 
were made by an association on the basis of a percentage of sales proceeds, 
instead of on a tonnage basis, a member of the association who was aware 
of the deduction method followed and who did not object thereto was held 
to have acquiesced in the bylaw providing therefor.'* 

Statutory provisions with respect to bylaws should be observed. In Okla- 
homa it has been held that if the statute under which an association is 
formed authorizes it to adopt a bylaw requiring members to sell all their 


5 Smith v. Miami Farmers’ Mutual Fire Insurance Company, 125 Kan. 10, 262 
id. Gps 

® Mitcham, et al. v. Citizens’ Bank of Bullochville, 34 Ga. App. 707, 131 S. E. 
181, 136 S. E. 798; Monroe Dairy Association v. Webb, 40 App. Div. 49, 57 N. Y. S. 
572. See also Farmers’? Coop. Union v. Alderman, 126 Kan. 299, 267 P. 1110. 

OP Gyveu3 os. 

8 Lewis v. Monmouth County Farmers’ Cooperative Association, 105 N. J. Eq. 
257, 147 A. 550. 

° California Bean Growers’ Association v. Rindge Land & Nav. Co., 199 Cal. 168, 
948 P. 658; Milk Producers’ Association v. Webb, 97 Cal. App. 650, 275 P. 1001. 

1 State ex rel. Boldt v. St. Cloud Milk Producers’ Association, 200 Minn. 1, 
273 N. W. 603. 

1 East-West Dairymen’s Association v. Dias, 59 Cal. App. 2d 437, 138 P. 2d Lik 

” Washington Coop. Egg & Poultry Association v. Taylor, 122 Wash. 466, 210 P. 
806. 

3 Reinert v. California Almond Growers Exchange, 9 Cal. 2d 181, 63 P. 2d 1114, 
7OrPa2d190), 
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products through the association and also one providing for liquidated 
damages upon condition that a bylaw is adopted giving members an oppor- 
tunity to withdraw, failure to adopt a bylaw providing for withdrawal voids 
bylaws adopted on the other two subjects and renders the marketing con- 
tracts of the association unenforceable.“ It has been held that failure to 
adopt bylaws within the time provided by statute may not be used as a 
defense to a suit brought by an association against a member on his con- 
tract.1° Where the State statute provided that the bylaws could be changed 
only by the vote or the written assent of a numerical majority of the mem- 
bers of the association, an attempted amendment which did not get the 
required vote or assent was held invalid.’® 

The Supreme Court of Kansas held that a bylaw reading “At any meet- 
ing a majority of the members present in person or represented by proxy 
shall constitute a quorum for all purposes, including the election of directors, 
except when otherwise provided by law” meant that a majority of all the 
members of an association must be present in person or be represented by 
proxy at meetings of the association to authorize it to transact business.” 

Because it indicates the possible scope of bylaws, a Nebraska case 1s inter- 
esting. It was held that a corporation not organized for profit and whose 
capital stock was fully paid up could lawfully require annual dues from 
its members.’** A bylaw of a labor union was held to prevent a former 
member of the union from soliciting customers of a former employer.’® 

Where a stockholder apparently had not acquiesced in a bylaw of an 
association, incorporated under a general incorporation act purporting to 
require stockholders to deliver milk daily, it was held invalid; but it was sug- 
gested that such a bylaw might have been effective if the association had 
been incorporated under the cooperative act.*? Hop growers were not en- 
titled to cancellation of hop marketing contracts entered into with the 
cooperative on the ground that the cooperative refused to permit growers 
to withdraw from membership on serving notice of withdrawal in accord- 
ance with bylaw, where the bylaw regarding withdrawal had never been 
approved by a sufficient number of members of the corporation.”* 

Nonusage of a bylaw continuing for a period of time and brought home 
to the members has been held to work an abrogation thereof.” 

Where the statute is silent as to the manner of adopting bylaws, it has 
been held that they may be adopted or modified either orally or in writing 
or by uniform usage and acquiescence.”* 

An invalid bylaw, as such, creates no liability, but if not opposed to public 
policy is generally enforced as a contract between the members and between 
the corporation and its members. For instance, if the members of an 
association adopt what purports to be a bylaw, but which is void for the 
reason that the corporation or association is not empowered by the law of 


* Oklahoma Cotton Growers’ Association v. Salyer, 114 Okla. 77, 243 P. 232; 
McLain v. Oklahoma Cotton Growers’ Association, 125 Okla. 264, 258 P. 269. 

* Tennessee Cotton Growers’ Association v. Hanson, 2 Tenn. App. 118; Boyle v. 
Pasco Growers’ Association, Inc., 170 Wash. 516, 17 P. 2d 6. 

* Tapo Citrus Association v. Casey, 45 Cal. App. 2d 766, 115 P. 2d 203. 

* Fuerts v. Kansas Wheat Growers’ Association, 119 Kan. 276, 237 P. 1030. 

* Omaha Law Library Association v. Connell, 55 Neb. 396, 75 N. W. 837. 

*® Western-United Dairy Company v. Nash, 293 Ill. App. 162, 12 N. E. 2d 47. 

* Monroe Dairy Association v. Webb, 40 App. Div. 49, 57 N. Y. S. 572. 

** Beaulaurier v. Washington State Hop Producers, Inc., 8 Wash. 2d 79, 111 P. 
2005593 

* Huxtable v. Berg, 98 Wash. 616, 168 P. 187; Pomeroy v. Westaway, 70 N. Y. S. 
2d 449; Elliott v. Lindquist, 356 Pa. 385, 52 A. 2d 180. 

* Beazell v. Farmers’ Mutual Insurance Company of Livingston County, 214 Mo. 
Appi4309203: 5. W a125. 
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the State in which it is incorporated or by its charter to adopt the particular 
bylaw, it will, as a general rule, be enforced as a contract among those mem- 
bers who voted therefor or consented thereto.** A bylaw providing for the 
forfeiture of the stock of members for failing to deliver their commodities to 
an association has been upheld as a contract.?° In the case of unincoporated 


- associations, “A provision for expulsion, although unreasonable as a bylaw 


as being against common right, may, if assented to by a member, be binding 
on him as a contract.” 

Even though a rural electric cooperative had a bylaw providing that 
under certain conditions it would reimburse a member for the cost of a 
transmission line built by him, it was held that this did not prevent the 
association from entering into a special agreement with an applicant for 
membership differing from the terms of the bylaw, the court emphasizing 
that membership in the cooperative was not a matter of right.’ 

Legal liabilities may result from a failure of officers and directors to 
observe bylaws.** ‘They, as well as the managers, are in law simply agents, 
and agents are bound by the instructions of their principals. Ordinarily 
bylaws are adopted by the members of an association, and they constitute 
instructions, rules or restrictions for the management of an association. 
Even in a case * in which the bylaws were adopted by the directors, the 
court, in a suit brought against the manager who was also a director, said: 

The board of directors could not bind the association by any ratification of trans- 
actions which the bylaws expressly prohibited, because the bylaws applied as much 
to the directors as to the defendant, and furnished the rules of conduct for all officers 
of the association. 

Cooperatives engaged in handling grain generally have bylaws pro- 
hibiting the manager or any officer from speculating in grain; and if a loss 
follows from a violation of such a bylaw, the association may recover.*° 

The term “constitution” is frequently used in connection with bylaws. So 
far as an incorporated association is concerned, the expression has no place. 
Incorporated associations have articles of incorporation (charters) but do 
not have constitutions. The use of the term with respect to incorporated 
associations only creates confusion. A “constitution” has been held to be 
only an inappropriate name for a bylaw.” 


Liability of Association for Promotion Expenses 


What is the liability of a corporation on contracts made or obligations 
incurred by its promoters or those who are active in forming and organizing 
it? The answer is that, as a general rule, it is not liable unless after its 
formation it recognizes and ratifies the contracts or obligations. ‘This ques- 
tion arises in connection with the work done or contracts made incident to 
the promotion of a corporation and prior thereto by those who are active in 
bringing about the existence of the corporation. 


* Strong v. Minneapolis Automobile Trade Association, 151 Minn. 406, 186 N. W. 
800; New England Trust Co. v. Abbott, Exr., 162 Mass. 148, 38 N. E. 432,27 L. R.A. 
971; Searles v. Bar Harbor Banking @ Trust Company, 128 Me. 34, 145 A. 391, 65 
Al la. RY1154; 

25 Bessette v. St. Albans Cooperative Creamery, 107 Vt. 103, 176 A. 307. 

6 Elfer v. Marine Engineers Beneficial Association No. 12, 179 La. 383, 154 So. 
Gos. Co lAlooD: 

* Ford v. Peninsula Light Company, 164 Wash. 599, 4 P. 2d 504. 

8 Dome Realty Co. v. Rottenberg, 285 Mass. 324, 189 N. E. 70. 

2° Hoffman v. Farmers’ Coop. Shipping Association, 78 Kan. 561, 97 P. 440, 443. 
Sée also 7 R. C. L. sec. 426. ety 

© Hoffman v. Farmers’ Coop. Shipping Association, 78 Kan. 561, 97 P. 440. 

31 Supreme Lodge K. of P.v. Kutscher, 179 Il. 340, 53 N. E. 620. 
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In a North Dakota case,*? in which the claim involved arose out of work 
done by a stock subscription solicitor in obtaining subscribers to the capital 
stock of a corporation to be organized, it was said: 

It is elementary that a corporation is not liable upon contracts entered into 
by its promoters. Before the corporation comes into existence, it can have no repre- 
sentative, and no one is capable of acting for it. ‘Those interested in promoting it 
may nevertheless contemplate the ultimate payment by the corporation of the legiti- 


mate promotion expenses. But the corporation does not become liable for such 
expenses, in the absence of a subsequent undertaking in some form. 


In a Montana case * appears the following: 


In the absence of statute, a corporation will be held liable for services rendered 
by its promoters before incorporation, only when by express action taken after it 
becomes a legal entity it recognizes or affirms such claim; and a mere silence of the 
board of directors, or failure to object when the claim is mentioned, is not such an 
assumption or adoption as will bind the corporation. 

It is true that, as a rule, a corporation usually pays the necessary legit- 
imate expenses and costs incurred by those who brought about its formation, 
but the corporation is not liable for such charges unless it elects to pay 
them.** On the other hand, of course the promoters are liable for such 
expenses and costs and may, in addition, be liable for injuries to their em- 
ployees and others.*° 


Limitation on Indebtedness 


The common law places no limit upon the amount which a corporation 
may borrow. ‘The amount borrowed may be greater than the capital 
stock.*® The general rule is that a debt contracted by a corporation in excess 
of the limit fixed by statute or by the charter is valid and enforceable 
against the corporation. A national bank purchased furniture and executed 
three promissory notes in payment thereof at a time when the amount of 
its indebtedness exceeded that allowed by a Federal statute. In a suit 
brought on the notes it was held that the notes were enforceable against 
the bank. In this case, it was said, ““We hold, therefore, that an indebted- 
ness which a national bank incurs in the exercises of any of its authorized 
powers, and for which it has received and retains the consideration, is not 
void from the fact that the amount of the debt surpasses the limit prescribed 
by the statute, or is even incurred in violation of the positive prohibition of 
the law in that regard.” *” In an Iowa case * it was said, “A corporate 
debt contracted in excess of the maximum limitation in its articles of in- 
corporation is not void because of such excess.” In the case of a corpora- 
tion there are no public records by which one about to extend credit to it 
can ascertain the amount of indebtedness already incurred at the time credit 
is extended, and this furnishes a sufficient reason for holding a corporation 
liable in cases like those just discussed. 

As pointed out elsewhere, officers and directors are liable to the corpora- 
tion for all damages suffered by it if they exceed the limit of indebtedness 
fixed by the statute, charter, or bylaws. And directors and officers are made 


® Davis v. Joerke, 47 N. D. 39, 181 N. W. 68, 70. 

°° Kirkup v. Anaconda Amusement Co., 59 Mont. 469, 197 P. 1005, 1007, 17 A. L. 
441; Goshen Heel Shoe. Conv; Hartt, 181 Ind, 16/4105 N..b. 1063450 1a Re 
(Nos. 979; 

* Kridelbaugh v. Aldrehn Theatres Co., 195 Iowa 147, 191 N. W. 803. 

* Farmers’ Gin and Milling Company v. Jones, 147 S. W. 668 (Tex. Civ. App.). 

*° Cook on CoRPORATIONS, 8th ed., sec. 760. tg 

Weber v. Spokane National Bank, 64 F. 208. See also Scherer & Co. v. Everest, 
168 F. 822; Grand Valley Water Users’ Association v. Zumbrunn, 272 F. 943. 

8 Junkin v. Plain Dealer Pub. Co., 181 Iowa 1203, 165 N. W. 339. 
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personally liable by statute in some States to third persons for debts in excess 
of the statutory amount. *° 

In a Nebraska case involving a cooperative the directors executed their 
accommodation notes therefor in an amount greatly in excess of the indebt- 
edness which the association was authorized to incur under its charter. 


Ultimately suit was brought against the association, and it was claimed that 


no recovery could be had because the amount of indebtedness exceeded that 
allowed by the charter. The court held, however, that the association was 
liable because the money had been used in the business for the benefit of the 
association and had not been returned, the court saying, “The right of re- 
covery depends upon the receipt and retention of benefits under or by virtue 
of the ultra vires contract.” *° An association may be estopped from deny- 
ing liability for debts created in excess of the amount fixed in its charter.! 
It appears to be the general rule that, if a corporation exceeds its debt 
limit, no objection can be raised by either the corporation itself or persons 
who became its creditors after the debt limit had been reached? In 
Kentucky, however, when a corporation becomes insolvent, until the cred- 
itors whose debts do not exceed the charter limits have been paid in full, 
creditors whose debts are in excess of the charter limits are not entitled to 
participate in the distribution of assets.4* In some jurisdictions, before a 
contract which would cause a corporation to exceed its debt limit has been 
performed by either party, it may be repudiated by the corporation. 


Lien on Stock 


If a statute under which a corporation is incorporated or the general 
law of the State gives a corporation a lien on the stock of a stockholder for 
debts due the corporation by him, strangers, even though without actual 
notice, and residents of other States, buy the stock subject to the lien. The 
Supreme Court of the United States has said: *° “When, by general law, a 
lien is given to a corporation upon the stock of a stockholder in the corpora- 
tion for any indebtedness owing by him to it, that lien is valid and enforce- 
able against all the world * * *.” {if the statute under which an associa- 
tion or corporation is to be incorporated authorizes the inclusion of a pro- 
vision in the articles of association or the certificate of incorporation giving 
the corporation a lien on its stock for any indebtedness due it by a stock- 
holder, such a provision, if included, is also valid against all the world.*® 

In a New York case* the articles of association provided that—‘‘No 
shareholder of the association shall be permitted to transfer his shares or 
receive a dividend or interest thereon, who shall owe to the association a 


® Annotation “Right of individual creditor to enforce for his own benefit personal 
liability of directors or officers of corporation for incurring excessive debts,’ 43 
ALL. Re 1147. 

0 Simmons v. Farmers’? Union Coop. Association of Bradshaw, 114 Neb. 463, 208 
N. W. 144. 

“4 New York Canning Crops Coop. Association, Inc., v. Slocum, 126 Misc. Rep. 30, 
ALbeuNeaasaoon 

® Sioux City Terminal Railroad & Warehouse Company v. Trust Company of 
North America, 82 F. 124, aff'd in 173 U. S. 99, 19 S. Ct. 341, 43 L. Ed. 629; 7 
Fletcher CYCLOPEDIA CORPORATIONS, Perm. Ed. sec. 3619. 

8 First National Bank of Covington v. D. Keefer Milling Company, 95 Ky. 97, 
23S. W. 675; American Southern National Bank v. Smith, 170 Ky. 512, 186 S. W. 
482, Ann. Cas. 1918B 959; Anderson v. Kentucky Title Trust Company of Louisville, 
5 F. Supp. 384. 

“ Lewis v. Fifth-Third National Bank of Cincinnati, 274 F. 587. 

* Hammond v. Hastings, 134 U. S. 401, 10 S. Ct. 727, 33 L. Ed. 960. 

“6 Union Bank of Georgetown v. Laird, 2 Wheat. 390, 4 L. Ed. 269. 

“7 Gibbs v. Long Island Bank, 83 Hun. 92, 31 N. Y. S. 406, 63 N. Y. St. Rep. 854. 


412528 °—58——_4 41 


debt which shall have become due, until such debt be paid, unless by and 
with the consent of the board of directors of the association.” On the face 
of each certificate of stock involved was the statement “Subject to the con- 
ditions and stipulations contained in the articles of association.” Although 
the plaintiff had no actual knowledge of the limitation on the transfer of 
stock, he was held bound by the provision in the articles of association. 

At least in some States if the purchaser or assignee of stock has actual or 
constructive notice of a bylaw giving the corporation a lien on the stock, 
it is effective, and the corporation is not obliged to recognize the purchaser 
or assignee of the stock unless the lien is given effect.® 


Subscriber, Stock, Capital Stock 


‘““A subscriber is one who has agreed to take stock from the corporation 
on the original issue of such stock.” *® The shares of stock into which the 
capital stock of the corporation is divided may consist of common stock or 
common and preferred stock. In Cook on Corporations it is also said: °° 

By common stock is meant that stock which entitles the owners of it to an equal 
pro rata division of profits, if any there be; one stockholder or class of stockholders 
having no advantage, priority or preference over any other shareholder or class of 
stockholders in the division. By preferred stock is meant stock which entitles its 
owners to dividends out of the net profits before or in preference to the holders of 
the common stock. Common stock entitles the owner to pro rata dividends equally 
with all other holders of the stock except preferred stockholders; while preferred stock 
entitles the owner to a priority in dividends. 


Usually the dividend rate on preferred stock is fixed, whereas that on 
common stock in commercial corporations is generally not fixed. 

Under the statutes of many States the right to vote at meetings of the 
stockholders is limited to the common stockholders, and many of the stat- 
utes providing for incorporation of cooperatives authorize bylaws that limit 
the right to vote to common stockholders of the corporation. 

* * * the capital stock is usually divided into equal portions called shares; and 
a share of the capital stock of a corporation is, therefore, the interest or right which 
the owner has in the management of the corporation, in its surplus profits, and upon 
dissolution, in all of its assets remaining after the payment of its debts.” 

Shares of stock usually are represented by certificates. A certificate of 
stock is not the stock itself but simply evidence of its ownership, just as a 
deed is evidence of the ownership of land. A stockholder or shareholder 
is one who owns one or more shares of stock. One may be a stockholder, 
although no certificate of stock has been issued to him,*” just as one may be 
the owner of other personal property, although he has never received a bill 
of sale thereto. 

A stockholder is not by reason of this fact a creditor of an association, 
and the possession of a certificate of stock, whether common or preferred, 
represents not indebtedness but ownership.** 


** Towa-Missouri Grain Co. v. Powers, 198 Iowa 208, 196 N. W. 979, 33 A. L. R. 
1268. For a discussion of the question of priority between the lien of the corporation 
and the rights of a pledgee or bona fide purchaser of corporate stock, see the 
Annotation in 81 A. L. R. 989. 

* 1 Cook on CorporaTIONS, 8th ed., sec. 10, p. 51. 

°° 1 Cook on corporations, 8th ed., sec. 12, p. 76. 4 

*14C. J. 384. 

In re Culver’s Estate, 145 Iowa 1, 123 N. W. 743, 25 LR. A. (N. S.) 384: 
Bushnell v. Elkins, 34 Wyo. 495, 245 P. 304, 51 A. L. R. 13. 

= Sternbergh v. Brock, 225 Pa. 279, 74 A. 166, 24 L. R. A. (N.S.) 1078; Wineinger 
v. Farmers’ & Stockmen’s Loan & Investment Association, 278 S. W. 932 (Tex. Civ. 
App.), affirmed, 287 S. W. 1091 (Tex. Com. App.). 
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However, when a provision of a certificate of preferred stock absolutely 
obligated a corporation to pay the par value thereof on a certain date with 
cumulative dividends, it was held that the holder of the certificate was a 
creditor and that his rights should be determined accordingly. * 

An overissue of stock by an association is void.*> Apparently the associa- 


tion would at least be liable for the purchase price of the over-issued 


stock.°® 

When the constitution of a State imposes double liability on stockholders, 
a stockholder is not subject to such double liability on stock which the cor- 
poration was not authorized to issue.*” 

Stock may be assigned or transferred only by those who are authorized 
to do so. A warehouse corporation issued stock to growers of tobacco who 
were members of a tobacco marketing association. The stock was paid 
for through deductions made by the association from the proceeds derived 
from the sale of tobacco. The certificates of stock were retained by the 
warehouse corporation. Later the association claimed that the growers 
were indebted to it for liquidated damages for breach of their marketing 
agreements. [he warehouse corporation thereupon canceled the certifi- 
cates of stock issued in favor of the growers and issued new certificates of 
stock in favor of the marketing association. It was held, however, that as 
the growers had not authorized the transfer or assignment of their certifi- 
cates of stock and as the marketing association and the warehouse corpora- 
tion were not authorized to determine and adjust the claims of the associa- 
tion against the growers, the marketing association was not entitled to receive 
any part of the liquidating dividends declared by the warehouse corporation 
on the stock. It was further held that the warehouse corporation was not 
estopped from showing that the issuance of the stock to the marketing asso- 
ciation was without authority.*® 

It is not always indispensable that a person sign a subscription for stock 
to hold him as a subscriber; and where a stockholder attended a meeting of 
stockholders at which he voted in favor of organizing a new corporation 
for the purpose of taking over the stock of the old corporation, it was held 
that such a stockholder who signed the articles of incorporation of the new 
company should be deemed to have subscribed for the amount of stock 
which he held in the old.*® 

Where a person subscribed for stock of a cooperative on condition that 
the subscription would be “‘used to do business on the Rochdale System,” 
failure to so operate was held to be no defense to a suit on the subscription, 
as the corporation had incurred debts on the strength of the subscription 
and as it would have enhanced “the burden of those stockholders who had 
paid in full.” Neither did a previous refusal to accept the amount of his 
subscription release him “as against creditors or other stockholders.” °° 


* Oklahoma Wheat Pool Elevator Corporation v. Bouquot, 180 Okla. 159, 68 P. 
9d 97. See also 14 C. J. 416; O’Brien Mercantile Company v. Bay Lake Fruit 
Growers’ Association, 178 Minn. 179, 226 N. W. 513. 

© Graf v. Neith Cooperative Dairy Products Association, 216 Wis. 519, 257 N. W. 
618; Scovill v. Thayer, 105 U. S. 143, 26 L. Ed. 968; 1 Cook on corporRATIONS, 
8th ed., sec. 292. 

5 1 Cook on CORPORATIONS, 8th ed., sec. 293. 

8? Maclaren, as Receiver of Goodhue County Cooperative Company v. Wold, 168 
Minn: 234) 210 N. W. 29, 55 A. L. R: 321, 172 Minn. 334, 215 N. W. 428. 

® Burley Tobacco Growers’ Coop. Association v. Indiana District Warehousing 
Corporation, 102 Ind. App. 138, 199 N. E. 436. 

°° Zander v. Schuneman, 170 Minn. 353, 212 N. W. 587. But see Jackson v. 
Sabie, 36 N. D. 49, 161 N. W. 722. ; 

© Warren Company Cooperative Association v. Boyd, 171 N. C. 184, 88 S. E. 153: 
See also Equity Cooperative Association of Roy v. Equity Cooperative Milling Com- 
pany of Montana, 63 Mont. 26, 206 P. 349; 14 C. J. 512. Ae 


A subscriber for stock in Nebraska, when sued on the promissory note 
which he gave therefor, successfully defended by showing that he was 
induced to buy stock by representations that within a year ‘“‘a new $40,000 
elevator would be built to take the place of the old one which was dilapi- 
dated and out of date”; and that the new structure would be equipped with 
modern machinery and that he “and other subscribing patrons, would be 
paid 2 or 3 cents a bushel above local market prices for grain at the new 
elevator; that the stock would ‘carry itself’ and that defendant would 
never be called upon to pay the note except from dividends on his stock 
which would be derived from increased earnings * * *,” © 

In the absence of statutory requirements, contracts for the sale or purchase 
of shares of stock in a fully organized corporation are made in the same 
manner as other contracts and are governed by like principles.” 

It has been held that, if a person in subscribing for stock relies on false 
representations that others in whom he has confidence have already sub- 
scribed, this constitutes a fraud justifying a rescission of the subscription 
contract, if such action is taken “promptly and before the rights of creditors 
have intervened.” ® 

Where an association began business without having all its capital stock 
subscribed, as required by statute, it was held that a subscriber for stock 
was not liable, on account of this fact, on his stock subscription and that 
the corporation was not entitled to apply the purchase price of milk deliv- 
ered by the subscriber on the payment of his note given for the purchase of 
stock.** 

Even though the bylaws of a cooperative provide for the repurchase of 
its stock, if the matter is discretionary with the association, a stockholder is 
not entitled, without the consent of the association, to have his stock retired 
or to have its value used as an offset to a claim which the association has 
against him,°® nor under any circumstances is a stockholder entitled to 
have his stock retired unless all conditions precedent to doing so have been 
met.®° Where the State statute authorizes the cooperative to repurchase 
its stock at its par value when the shareholder ceases to be eligible, the 
shareholder cannot require payment in excess of par.* 

When stock or memberships in an association are repurchased for less 
than their liquidating value, at least from a liquidating standpoint the re- 
maining members are benefited.® 

The stock subscription form employed by cooperatives usually contains, 
in addition to an agreement to purchase a stated number of shares of stock 
upon the happening of a specific contingency, an agreement to market 
certain commodities of the subscriber through the association, when organ- 
ized. If the subscription is invalid by reason of the fact that conditions 


* Farmers’ Cooperative Grain Company v. Startzer, 112 Neb. 19, 198 N. W. 
170. See also Divine v. Western Slope Fruit Growers’ Association, 27 Colo. App. 
368, 149 P. 841. 

® Equity Cooperative Association of Roy v. ee Cooperative Milling Company 
of Montana, 63 Mont. 26, 206 P. 349; 14 C.J. 512 

% Bohn v. Burton- Lingo Company, 175 'S. W. 173 (Tex. Civ. App.); Webb v. 
Tri-State Fair G Racing Association, 238 Ky. 87, 36 S. W. 2d 839. See also Vest 
v. Farmers Cooperative Elevator Co. of Riverdale, 108 Neb. 407, 187 N. W. 892. 

* Flury v. Twin Cities Dairy Company, 136 Wash. 462, 240 P. 900. 

°° Lewiston Coop. Soc. No. 1 v. Thorpe, 91 Me. 64, 539 JA, 283.00 But cf. Farmers 
Union Coop. Gin Co. v. Taylor, 197 Okla. 495, 172 P. 24775. 

* Fillmore v. Farmers’ Union Coop. Association, 139 Okla. 38, 280 P. 1072, See 
also Bylaws, p. 33. 

* Avon Gin Co. v. Bond, 198 Miss. 197, 22 So. 2d 362. 

*® Keeler v. New York Hide Exchange, 231 App. Div. 450, 247 N. Y. S. 482. 


44 


[> 


») 


precedent to organization have not been complied with, the question arises 


whether the association will be able to enforce its marketing agreement, as 
well as whether it will be able to hold the subscriber for his subscription 
to capital stock. Cases involving the right of an association to enforce its 
marketing agreements because of some defect in the organization procedure 


’ are considered elsewhere.®® 


How Stock Is Paid For 


Stock, as a rule, may be paid for with cash, other property, or labor. In 
most States there are statutory provisions relative to paying for stock other- 
wise than with cash, and these should be ascertained and carefully followed. 
In some States the cooperative statutes provide substantially as follows: 

No association shall issue stock to a member until it has been fully paid for. 
The promissory notes of the members may be accepted by the association as full 
or partial payment. The association shall hold the stock as security for the payment 
Sake note; but such retention as security shall not affect the member’s right to 
vote. 

In the absence of charter or statutory provisions, stock may be issued in 
payment for property, but the property should be worth the par value of the 
stock received for it. It is the general rule that for a payment for stock to 
be good against the corporation or creditors thereof, it must be paid for in 
money or what may fairly be considered the equivalent of the money value.” 


Stock and Nonstock Associations 


A stock corporation is a corporation that has capital stock. As evidence 
of these shares certificates of stock are usually issued. "The owners of these 
certificates of stock, by acquiring them, become the shareholders or stock- 
holders, and thus become the “owners” of the corporation. 

Capital stock and stock certificates are generally regarded as charac- 
teristics of a business corporation. ‘That is, business corporations usually 
have capital stock and usually issue certificates of stock. This is not neces- 
sarily true. For corporations are creations of the legislature and it can, 
within constitutional limitations, endow them with such powers and limi- 
tations as seem advisable. The State, then, can create business corpora- 
tions without the elements mentioned. This is not generally done, but 
the power to do so undoubtedly exists. In short, the legislature has com- 
plete control, within constitutional limitations, of the creation of corpora- 
tions. It may make no provision for their creation, or it may grant to those 
created closely limited or very wide powers. 

Nonstock corporations do not have capital stock and, aside from agricul- 
tural and other cooperatives, usually are not commercial organizations. 
They generally issue to their members certificates of membership evidencing 
the right of the members in the corporation. Some of the more common 
types of corporations of this class are incorporated churches, clubs, or social 
organizations. . 

In the early history of business corporations having capital stock, cer- 
tificates of stock evidencing the shares into which the capital stock of the 
corporation has been divided were not issued, but as time went on some 
corporations issued certificates of stock evidencing the interest of share- 
holders in the corporation. 


° See When Marketing Contracts Become Effective, p. 99. 
See sec. 14 of Bingham Cooperative Marketing Act of Kentucky, p. 304 of 


Appendix. 
"In re Manufacturers’ Box @ Lumber Co., 251 F. 957. 
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The convenience and desirability of stock certificates which could be read- 
ily transferred from hand to hand were so apparent that it soon came to be 
looked upon as a right of a member of a business corporation to have cer- 
tificates of stock issued to him. And now purchasers of stock may generally 
require the corporation to issue certificates of stock.” 

From an early date stock certificates were assigned and transferred; and 
this assignability is generally regarded as one of their leading qualities. 
In general, the policy of the law is opposed to restraint on the disposition or 
sale of property. The courts, however, have upheld restrictions on the 
right of members to transfer shares of stock. At common law, shares of 
stock are regarded as personal property capable of sale, transfer, or succession 
in any of the ways by which personal property may be transferred.”* 

On the other hand, the interest which a member has in a nonstock cor- 
poration, which is usually evidenced by a certificate of membership, is not 
transferable at common law. In a certain case the plaintiff acquired a 
certificate of membership from one who was formerly a member of a non- 
stock corporation, but it was held that this did not constitute the plaintiff a 
member of the corporation.“* Certificates of membership may be made 
transferable by statute, by charter, or by authorized bylaws, but in the ab- 
sence of specific provisions on the subject they are not transferable. Funda- 
mentally, therefore, certificates of membership are not transferable, whereas 
shares of stock fundamentally are transferable. 

Churches were among the first organizations to be incorporated. It is 
obvious that church membership, from its peculiar personal quality, is 
essentially nontransferable. This personal element, which is so apparent 
in the case of church organizations and in social clubs and kindred organ- 
izations, may have been responsible for the establishment of the concept, 
both in the decisions of the courts and in the minds of the people, that 
membership in a nonstock corporation is not assignable. This principle 
is basic, and in the absence of special provision on the subject, is applicable. 
In view of the foregoing, it is apparent that fundamentally a nonstock asso- 
ciation can control its membership better than can a stock association. 

At common law the stock of a member of a corporation cannot be for- 
feited and the member expelled from the corporation, whereas nonstock 
corporations possess the inherent right to expel members for cause.”°> This 
right was recognized from an early date as one of the inherent powers of a 
nonstock corporation. Without any charter or statutory provisions on 
the subject, a nonstock corporation may for cause expel members, but this 
is not true with respect to a stock corporation. If the charter of a non- 
stock corporation is silent on the power of expulsion and there are no statu- 
tory provisions on the subject, the decided weight of authority is that a 
member may be expelled for only three reasons: (1) Offenses of an in- 
famous nature indictable at common law; (2) offenses against the member’s 
duty to the corporation; (3) offenses compounded of the two.** Unless 
otherwise provided by law, the right of expulsion is in the membership.” 


@ Mutual Telephone Co. v. Jarrell, 220 Ky. 551, 295 S. W. 865. 

2 Cook on CorpoRATIONS, 8th ed., sec. 331; Mobile Mut. Ins. Co. v. Cullom, 
49 Ala. 558; Boston Music Hall v. Cory, 129 Mass. 435. 

™ American Live-Stock Commission Co. v. Chicago Live-Stock Exchange, 143 
Til, 210, 32 N. E. 274,18 L. RY A. 190, 36 Ann: St, Rep. 385. 

”® 8 Fletcher CYCLOPEDIA CORPORATIONS, Perm. Ed., sec. 5696. 

© State ex rel. Graham v. Chamber of Commerce, 20 Wis. 68. 
x NEA rel. Boldt v. St. Cloud Milk Producers’ Association, 200 Minn. 1, 273 
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In the absence of restrictions in the charter, contracts, or bylaws of a 
nonstock corporation or of a statutory provision on the subject, a member 
may withdraw at any time, and no acceptance is required.”® On the other 
hand, shareholders of a corporation having capital stock cannot, strictly 


speaking, withdraw from the corporation.” 


This brief sketch on the differences between stock and nonstock corpora- 
tions explains why a stock corporation is generally thought of as a commer- 
cial organization; that is, as an organization in which money, rather than 
the personnel of the membership, is the dominant factor. By appropriate 
charter or statutory provisions a stock corporation may exercise control over 
its membership resembling that exercised by nonstock corporations. In- 
deed, no reason is apparent why the legislature could not endow stock 
corporations, at least at the time of their creation, with as complete control 
over their membership as that possessed by nonstock corporations. In many 
jurisdictions at this time statutes providing for the incorporation of coopera- 
tives with capital stock exist which authorize charter and bylaw provisions 
conferring on associations control over their stockholders comparable with 
that fundamentally possessed by nonstock corporations. 

Frequently the phrase “nonprofit, nonstock” is used with reference to 
an association, as though the organization would be one for profit if it were 
formed with capital stock. ‘This is a mistake. An association is not non- 
profit because it is formed without capital stock, but because of the manner 
in which it operates. In other words, an association formed with capital 
stock may operate on a nonprofit basis just as well as an association formed 
without capital stock. An association must have capital, and if it is not 
raised through the sale of stock it must be obtained in some other way. 
Indeed capital stock is frequently sold at a price comparable with that 
ordinarily paid for a certificate of membership in a nonstock association; 
so that it would be possible in theory to raise as much money through the 
sale of certificates of membership as it would be through the sale of stock 
certificates. It is the way that an association operates that determines 
whether it is a profit-making institution rather than whether it is formed 
with or without capital stock. 

It has been said “that the members of a nonstock cooperative stand in 
substantially the same relation to the corporation as do the members of a 
cooperative with capital stock or other business corporation with capital 
stock.” °° However, this should not be construed to mean that the terms 
“member” and “stockholder” are synonymous. 

In many of the agricultural association acts, the term “member” is defined 
so as to include common stockholders in associations formed with stock and 
the members of nonstock associations. ‘This has led to some confusion. 

For example, in a case involving the question as to whether the board of 
directors of an electric cooperative organized on a membership basis without 
capital stock had been duly authorized to borrow under the Rural Electrifi- 
cation Act, the chairman of the meeting ruled that the resolution had not 
passed. This ruling was based on a section of the Kentucky statute which 
required approval by a “majority of the common stockholders.” ‘The chair- 
man apparently had overlooked other provisions of the statute which per- 
mitted action by a majority of the members present and voting at the meet- 


"8 Ewald v. Medical Society, 130 N. Y. S. 1024, 70 Misc. 615, reversed on other 
grounds, 128 N. Y. S. 886, 144 App. Div. 82; Finch v. Oake, 73 L. T. R. (n. s.) 
716. 

® Picalora v. Gulf Cooperative Co., 123 N. Y. S. 980, 68 Misc. Rep. 331, 

® State ex rel. Boldt v. St. Cloud Milk Producers’ Association, 200 Minn. 1, 273 
N. W. 603, 607. 
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ing in membership corporations. The Supreme Court of Kentucky, after 
examining the Rural Electrification Act of Kentucky, reached the conclu- 
sion that the statutory provision which required obligations of a cooperative 
to be authorized by a majority of the common stockholders had no applica- 
tion to a nonstock cooperative, and that an obligation of the nonstock 
electric cooperative was sufficient when authorized by a majority of a quorum 
of the members, although this was less than a majority of the members.* 


Restrictions as to Transfer of Steck 


May an incorporated cooperative or any other corporation restrict the 
transfer of its stock so as to prevent its being held by nonproducers? ‘The 
answer is “Yes,” if appropriate statutory authority exists in the State in 
which the association is incorporated. Many of the statutes providing for 
the incorporation of cooperatives contain provisions restricting the issuance 
of common stock, or its transfer to nonproducers. Associations formed under 
statutes that contain such provisions are thereby prohibited from issuing 
common stock to nonproducers, and in the event of a member’s attempting 
to transfer his stock to a nonproducer, the association could refuse to recog- 
nize the transfer. 

The courts have recognized the importance of allowing a cooperative to 
restrict the transfer of its stock so as to prevent its purchase by those who 
would be antagonistic to it, and thereby defeat the purpose for which the 
association was formed.” 

In the North Dakota case just cited the court said: 

If stock in cooperative corporations could be sold and transferred the same as 
corporate stock in ordinary business corporations, to any person whom the stock- 
holder saw fit, then it would be possible for persons whose interests were antagonistic 
to the cooperative association to become members therein, and thereby defeat the 
very purpose for which the corporation was formed. So it seems not only proper, 
but necessary, in order that such corporations may continue and accomplish the 
purpose for which they are organized, to permit restrictions to be placed upon the 
right to transfer and own stock therein. 

If a statute of the State expressly restricts the transfer of stock except 
under certain conditions, the matter is clear. ‘This was the situation in a 
Minnesota case *? where the statute under which the association was in- 
corporated provided that “no person shall be allowed to become a share- 
holder in such association except by the consent of the managers of the 
same.” ‘The court said: “We have no doubt of the validity of such a re- 
striction on the transfer of shares.” If the statute of the State under which 
the association is incorporated authorizes the inclusion of a provision in the 
articles of association or the certificate of incorporation, or the bylaws, 
restricting the transfer of stock, there would seem to be no doubt concerning 
the right of an association to adopt such a restriction and it would be bind- 
ing on innocent third persons, as one is charged by law with notice of the 
law under which an association.is formed and of what it permits.*4 





* Warren Electric Cooperative Corporation, Inc. v. Harrison, 312 Ky. 702, 229 
S. W. 2d 473. Cf. Autauga Cooperative Leasing Association v. Ward, 250 Ala. 229, 
33 So. 2d 904. 

* Chaffee v. Farmers’ Coop. Elevator Co., 39 N. D. 585, 168 N. W. 616, 618; 
Carpenter v. Dummit [Burley Tobacco Growers’ Cooperative Association], 221 Ky. 
67, 297 S. W. 695; Farmers Union Coop. Gin Co. v. Taylor, 197 Okla. 495, 172 
P. 2d 775; Thomason v. Clark County Farm Bureau Tobacco Cooperative, Inc., 259 
S. W. 2d 64 (Ky.). ‘i 

® Healey v. Steele Center Creamery Association, 115 Minn. 451, 133 N. W. 69, 72. 

“ Longyear v. Hardman, 219 Mass. 405, 106 N. E. 1012, Ann. Cas. 1916D 1200; 
Casper v. Kalt-Zimmers Mfg. Co., 159 Wis. 517, 149 N. W. 754. 
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It has been held that when the charter of a cooperative, in pursuance 
of statutory authority therefor, limits eligibility to own its common stock to 
producers, a pledgee of such stock is charged by law with notice of such 
restrictions, and even as against such a pledgee the association may cancel 
the stock on account of indebtedness due by the stockholder to the asso- 
ciation.*° 

From the cases that have come before the courts it is apparent that the 
required statutory authority need not expressly authorize restrictions on 
the transfer of stock, but general language dealing with this subject would 
seem to be enough. A few illustrations from decided cases will shed light 
on this matter. In a New York case the certificates of incorporation of each 
of the three corporations involved, “* * * provided that no stock should 
be transferred until it was first offered for sale to the other stockholders on 
terms and conditions to be fixed by the bylaws or by an agreement between 
the stockholders, but, in case the offer to sell were refused, the stock would 
be no longer subject to the conditions.” ‘The court held this provision and 
the bylaws and the agreement connected therewith valid and enforceable. 
Notice of the restrictions on the sale of stock was stamped on each certificate 
of stock.*° Section 13 of the General Corporation law of New York pro- 
vides that “The certificate of incorporation of any corporation may con- 
tain any provision for the regulation of business and the conduct of its 
affairs, and any limitation upon its powers, or upon the rights of its stock- 
holders or upon the powers of its directors and members, which does not 
exempt them from the performance of any obligation or duty imposed by 
law.” It was apparently in pursuance of this provision that the restric- 
tions on the right to transfer the stock were included in the certificates of 
incorporation. 

A statute may authorize associations incorporated under it to adopt 
bylaws restrictive of the right to transfer stock. This was the situation 
in a North Dakota case.’ The statute empowered associations incorpo- 
rated under it “to regulate and limit the right of stockholders to transfer 
their stock” and “to make bylaws for the management of its affairs, and 
to provide therein the terms and limitations of stock ownership.” It was 
held that a bylaw which provided that “No stockholder shall transfer his 
stock without first giving the corporation 90 days’ notice and option to 
purchase said stock at par, plus the accrued and undivided dividends, which 
are payable per share * * *” was valid. The bylaw was referred to on 
the face of the certificates of stock. 

A similar conclusion was reached in an Ohio case involving an analogous 
statutory provision. If the statute under which an association 1s in- 
corporated authorizes the inclusion in the articles of association or the cer- 
tificate of incorporation, or in the bylaws, of a provision restricting the 
transfer of its stock, such a provision will be enforced by the courts of the 
State where suit is brought, although the association was incorporated in 
another State. ‘These were the facts in the case last mentioned. In that 
case the corporation was incorporated in Delaware, but the transactions 
relative to the stock took place in Ohio, where the corporation had its 
principal place of business, and the suit was brought there. 


® Stuttgart Cooperative Buyers Association v. Louisiana Oil Refining Corporation, 
194 Ark. 779, 109 S. W. 2d 682. See also Mayse v. Mineola Cooperative Exchange, 
139 Kan. 24, 30 P. 2d 120. 

8 Bloomingdale v. Bloomingdale, 177 N. Y. S. 873, 874, 107 Misc. Rep. 646. Com- 
pare, Evans v. Dennis, 203 Ga. 232, 46 S. E. 2d 122. 

7 Chaffee v. Farmers’ Coop. Elevator Co., 39 N. D. 585, 168 N. W. 616. 

88 Nicholson v. Franklin Brewing Co., 82 Ohio St. 94, 91 N. E. 991, 137 Am. St. 
Rep. 764, 19 Ann. Cas. 699. 
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A Kentucky case involved a subsidiary warehouse corporation of the 
Burley Tobacco Growers’ Cooperative Association. Although there was 
no authority in the general corporation laws of the State under which the 
warehouse corporation was formed that authorized the language included 
in its articles of incorporation and bylaws to the effect that the common 
stock should be sold and issued only to members of the association, the 
court was of the opinion that the public policy of the State favored such 
restrictions in the case of cooperatives because the cooperative statute 
authorized them. Therefore the court held that the warehouse corporation 
was not required to issue common stock to a party not a member of the 
association who had taken an assignment in good faith from one of its 
members, but held that the assignee was entitled to a lien on the stock in the 
hands of the association.*® 

All courts hold that reasonable restrictions on the transfer of stock are 
valid if statutory authority therefor exists, but if no statutory authority exists 
the courts are not in harmony regarding the validity of such restrictions. 
In the absence of statutory or charter provisions providing otherwise, notice 
given on the face of a certificate of stock that it may be transferred only 
under certain conditions, or to members of a specified class, would appear to 
be sufficient in some States to prevent a prospective purchaser from acquir- 
ing title thereto, even though no statutory authority existed for the restric- 
tion.*° 

The importance of having restrictions on the transfer of stock appear 
on the face of stock certificates is emphasized by the fact that the Uniform 
Stock Transfer Act, as enacted in many of the States, provides that— 

There shall be no lien in favor of such corporation upon the shares represented 
by a certificate issued by such corporation and there shall be no restriction upon 
the transfer of shares so represented by virtue of any by-law, of such corporation, 
or otherwise, unless the right of the corporation to such lien or the restriction is 
stated upon the certificate.” 

Even though a bylaw restricting the right to transfer stock is unauthor- 
ized by the statute under which the corporation is formed, such bylaws 
have been enforced in some States as contracts between the corporation and 
its members.*? In other States, however, a contrary conclusion has been 
reached.*? 

Closely akin to the question whether a cooperative may restrict the trans- 
fer of its stock is the right of such an association to purchase its stock from 
its members. Many of the statutes providing for the formation of coop- 
eratives contain provisions authorizing the associations to purchase or re- 
deem their stock. If such provisions appear in the statute under which an 
association is formed, it is clear that it has the right to do so, assuming that 
the constitution of the State does not contain a provision to the contrary. 

Even though no statutory authority for the purchase or redemption of 
stock is contained in the statute under which the association is formed, 


*° Carpenter v. Dummit [Burley Tobacco Growers’ Cooperative Association], 221 
Koya faa 9 Ja V0 9 3e 

° Wilkinson v. Home Bank, 137 Tenn. 198, 192 S. W. 920; Jewell v. Nuhn, 173 
Towa 112, 155 N. W. 174, Ann. Cas. 1918D 356. 

* See United States Gypsum Company v. Houston, 239 Mich. 249, 214 N. W. 197, 
198. 

° Lewis v. H. P. Hood & Sons, Inc., 331 Mass. 670, 121 N. E. 2d 850; New 
England Trust Co. v. Abbott, Ex’r, 162 Mass. 148, 38 N. E. 432, 27 L. R. A. 271; 
Model Clothing House v. Dickinson, 146 Minn. 367, 178 N. W. 957. id 

*° Steele v. Farmers G Merchants’ Mutual Tel. Association, 95 Kan. 580, 148 P. 
661; Brinkerhoff-Farris Trust @ Savings Co. v. Home Lumber Co., 118 Mo. 447, 24 
Sa Weg 29: 
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ordinarily it would have the right to do either because at common law a 
corporation, by the weight of authority, may purchase its own stock if solvent 
and if no injury to creditors results.** 

It is illegal in some States for corporations to buy their own stock.® 


Who May Become Members 


May a cooperative select its members and thus determine for whom it 
will market products or furnish supplies? Judging by the decisions of 
the courts with respect to other organizations the answer is “Yes.” In the 
absence of a statute prescribing rules relative to the admission of members 
or stockholders, an association at common law is free to accept some and 
reject others. With respect to nonstock associations, numerous court deci- 
sions support this view.°° ‘The Supreme Court of Minnesota has held that 
the right to membership in a corporation might, by a provision in its articles 
of incorporation, be restricted to persons of a certain nationality where the 
provision was not inconsistent with any statute.” 

The courts have universally declared that stock corporations have the 
right to determine to whom they will sell their stock.°* The right of asso- 
clations to restrict the transfer of their stock is discussed in the section on 
Restrictions as to Transfer of Stock, page 48. 

Membership in a nonstock association or a certificate of membership 
evidencing the same is not transferable ® in the absence of a statutory, 
charter, or bylaw provision making it transferable. 

A rural electric association declined to admit certain farmers as members 
and it was apparently accepted that the association was acting within its 
legal rights... In another case involving a similar cooperative the court 
held that membership “was not a matter of right.” ” 

An applicant for membership is not entitled to the rights of membership 
until he has fulfilled all the prerequisites therefor. ‘Thus, in a case in which 
applicants were required to make payment in full for stock at the beginning 
of the season, the association had a right to deny patronage dividends to 
those who had failed to do so.* 


* Whitney v. Farmers Coop. Grain Co., 110 Neb. 157, 193 N. W. 103; Cole v. 
Cole Realty Co., 169 Mich. 347, 135 N. W. 329. 

® Poultry Producers of Southern California, Inc. v. Barlow, 189 Cal. 278, 208 P. 
93; Poultry Producers of Central California, Inc. v. Murphy, 64 Cal. App. 450, 221 
Peoo2 

% McKane v. Adams as President of the Democratic General Committee of Kings 
Co., 123 N. Y. 609, 25 N. E. 1057, 20 Am. St. Rep. 785; Connelly v. Masonic Mutual 
Benefit Association, 58 Conn. 552, 20 A. 671,9 L. R. A. 428, 18 Am. St. Rep. 296; 
State v. Sibley, 25 Minn. 387; LaSalle County Farm Bureau v. Thompson, 245 Ml. 
AppestilorePress:@ Conv Bahy, 3135.11 262.145 .N* E103; 6 R.CoL. par..371; 
25R.C. L. 54; Gold Knob Outdoor Advertising Co. v. Outdoor Advertising Assocta- 
tion of Texas, 225 S. W. 2d 645 (Tex. Civ. App.). But cf. Porterfield v. Black Bill & 
Doney Parks Water Users’ Association, 69 Ariz. 110, 210 P. 2d 335. 

% Blein v. Rand, 77 Minn. 110, 79 N. W. 606, 46 L. R. A. 618. See also Mills, 
D. N. Labor Law—right of union to deny membership to applicant. 40 Mich. L. Rev. 
2—310 (1941). 

faebtiC. | 955. 

° American Live-Stock Commission Co. v. Chicago Live-Stock Exchange, 143 Il. 
D1O%32 Net274418 LR, Ai 190536:Am. St, Rep..385. 

1 Bailey v. Carolina Power & Light Company, 212 N. C. 768, 195 S. E. 64. 

2 Ford v. Peninsula Light Company, 164 Wash. 599, 4 P. 2d 504; but see Alabama 
Power Co. v. Cullman County Electric Membership Corporation, 234 Ala. 396, 174 
So. 866. 

3 Farmers Truck Association v. Strawberry & Vegetable Auction, Inc., 163 So. 181 
(La. App:). 
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When a marketing agreement was signed by two parties “as joint tenants” 
it was held that they were members of the association and that the con- 
tract was enforceable against them.* 

With respect to the gener al subject under discussion, it should be remem- 
bered that those engaged in a private business at common law may arbi- 
trarily refuse to sell to or buy from others.® Banks, according to common 
law, may arbitrarily select their depositors; ®° and even a doctor, although 
the only one available, in the absence of a statute requiring him to serve all 
who come, has the right to determine arbitrarily with whom he will have 
dealings.” 

A cooperative, also, can adopt rules or bylaws to be followed in determin- 
ing whether a person is eligible to be admitted to membership. For instance, 
an association can adopt a bylaw to the effect that only producers who are 
members of some other organization may buy stock or be admitted to 
membership.® 


Membership—How Acquired 


There is nothing mysterious about becoming a member of a cooperative. 
The basic principles are similar to those applicable to becoming a member 
of any other corporation. Generally speaking, an association may choose 
whom it will admit to membership.? ‘That is, an association, whether 
formed with or without stock, is free to determine the qualifications one 
must possess to be eligible for membership. Cooperative statutes usually 
specifically authorize the adoption of bylaws covering these matters.’° By- 
laws of associations frequently provide that, before applications for member- 
ship or subscriptions for stock may be accepted, the applicants or subscribers 
must first be approved by the board of directors or must meet conditions 
prescribed by the board. Fundamentally, no person may become a member 
of an association formed with capital stock without acquiring at least one 
share thereof." Many of the cooperative acts prescribe that the holders 
of common stock shall be members of associations. At common law, how- 
ever, a stockholder is regarded as a member regardless of the character of 
the stock held by him. 

In a nonstock association there must be an application for membership 
and an acceptance thereof, or an offer of membership and an acceptance 
of such an offer.” 

In a California case * it was said that— 


A careful search of the record fails to disclose any proof that the plaintiff ever 
accepted the defendant as a member * * *., 


* Lennox v. Texas Cotton Coop. Association, 55 S. W. 2d 543 (Tex. Com. App.). 

° Federal Trade Commission v. Raymond Brothers-Clark Co., 263 U. S. 565, 44 
S. Ct. 162, 68 L: Ed. 448, 30 A. L.R. 1114. 

° Elliott v. Capital City State Bank, 128 Iowa 275, 103 N. W. 777, 111 Am. St. 
Reps Seely eee Ne Oe) leoO: 

” Hurley v. Eddingfield, 156 Ind. 416, 59 N. E. 1058, 83 Am. St. Rep. 198. 

°’ Connelly v. Masonic Mutual Benefit Association, 58 Gonns 992,820 A567 Ieeo 
L. R. A. 428, 18 Am. St. Rep. 296; Carpenter v. Dummit [Burley Tobacco Growers? 
Cooperative Association], 221 Ky. 67, 29] Savy 1090: 

° See Who May Become Members, p. 51. 

* See sec. 7 of Bingham Cooperative Marketing Act of Kentucky, p. 302 of 
Appendix. 

“ Producers Livestock Marketing Association of Salt Lake City, 45 B. T. A. 325; 
13 Am. Jur., p. 455, sec. 398; see Subscriber, Stock, Capital Stock, p. 42. 
5 “ohanson v. Riverside County Select Groves, ‘Inc., 4 Cal. App. 2d 114; 40 P. 

® Sun-Maid Raisin Growers of California v. K. Arakelian, Inc., 90 Cal. App. 10, 
ZOJeL. O92, mee ASO is Ve ane Barbers’ International Union of America, 
194lowa 11795 19TNS Wellies 3 2A Lk 
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It should be clear that membership is the result of a contractual under- 
taking.* A contract requires a meeting of minds and affirmative action by 
each of the parties thereto. Sometimes associations have attempted to 
make persons members by including in their bylaws provisions that those 
who consign to or otherwise transact business with them thereby become 
members. Inasmuch as nonmembers of an association who patronize it 
are ordinarily unaware of such provisions in the bylaws, these provisions 
do not automatically operate to make nonmember patrons members. Such 
provisions in bylaws may be construed as offers of membership, but there 
must be informed action on the part of patrons before membership, as a 
matter of law, results. 

In some instances associations have placed upon the form of check or 
draft given to patrons on account of commodities purchased of them state- 
ments to the effect that endorsement constitutes an application for member- 
ship in the association. 

In at least two States, Arkansas !° and South Carolina,'® penal statutes 
have been enacted to the effect that the endorsement by a person of a “draft 
or check containing conditions which purport to make a person a member 
of a cotton cooperative association as a prerequisite to obtaining money on 
any draft or check given to him for any cotton which he has sold or pledged 
to any cotton cooperative association shall not be construed as making such 
person a member of the association.” Such statutes further provide that 
membership may be obtained only by the execution of a membership contract 
in duplicate. 

It has been held that the purchasers of debentures of an association did 
not by reason of that fact alone become stockholders thereof.” 

If marketing agreements are to be assigned by one association to another, 
provision for doing so should be made in the marketing agreement and 
procedure should be prescribed under which producers whose marketing 
agreements are assigned may be made members of the second association.”® 


Rights of Members 


In a practical and nonlegal sense the members are the association. Mem- 
bers have the right (1) to choose and to remove the directors of an asso- 
ciation; 1° (2) to adopt or change its bylaws; °° (3) to require the officers 
and directors (agents) to keep within the limits of law, the association’s 
charter, its bylaws, and its marketing contracts; * (4) to hold the officers 


™ Constructors’ Association of Western Pennsylvania v. Furman, 165 Pa. Super. 
268, 67 A. 2d 590 (liability for annual membership dues is governed by written 
membership contract) ; Pink v. A. A. A. Highway Express, 314 U.S. 201, 62 S. Ct. 
241, 86 L. Ed. 152 (holding that unilateral declaration on insurance policy that each 
policyholder was a member did not operate to cause certain policyholders to become 
members where they had done no act signifying consent or assumption of member- 
ship). 

*® Arkansas Statutes 1947 Annotated, sec. 77-1026. 

Code of Laws of South Carolina 1952, sec. 12-817. 

” Pettingill v. State Marketing Association, 199 Wis. 200, 225 N. W. 834. 

8 Sun-Maid Raisin Growers of California v. Paul A. Mosesian & Son, Inc., 90 
Cal. App. 1, 265 P. 828; Sun-Maid Raisin Growers of California v. K. Arakelian, 
Tne OU CaleAppad 0n200. 21852, 

” See secs. 12 and 15 of the Bingham Cooperative Marketing Act of Kentucky, 
pp. 304 and 305 of Appendix. 

” See sec. 10 of the Bingham Cooperative Marketing Act of Kentucky, p. 303 of 
Appendix. 

*1 McCauley v. Arkansas Rice Growers’ Coop. Association, 171 Ark, 1155, 287 S. W. 
419: Galloway v. Mitchell County Electric Membership Corporation, 190 Ga. 428, 
9 S. E. 2d 903. See also Range v. Tennessee Burley Tobacco Growers Asso- 
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and directors who fail to do so accountable for any losses suffered by members 
by reason of any departure; *’ (5) to bring a suit to protect the interests 
of an association when the directors, or a majority of them, are parties to 
the wrongdoing; ** (6) to require associations of which they are members 
to account to them correctly and in adequate detail,** and to deal with them 
without discrimination; * (7) to challenge the right of directors or officers 
to act as such; ** and (8) to examine the books *’ and property ** of the 
association. The last right is subject to such restrictions as may have been 
agreed to and is subject to the further restriction that the request to exam- 
ine the books and property of the association is made in good faith and with 
a view to its exercise at a proper time. 
The Supreme Court of Ohio has said 789— 


Our conclusion from an examination of many authorities is that, when a stock- 
holder admits, or the fact is found by the court on evidence, that he has acquired 
his stock for the purpose of creating a basis for the demand to inspect and copy 
books and papers, and that he intends to use the information sought, when secured, 
in such manner as will depreciate the value of the assets of the company and the 


value of the stock of all other stockholders, he is not entitled to a mandatory injunc-_ 


tion requiring the corporation to accede to his demand. 

The principles stated in the foregoing quotation are applicable to a coop- 
erative whether formed with or without stock.*° In determining whether 
a member of an association should be allowed to obtain information with 
respect to the business of the association, the purpose for which the member 
is seeking the information and the use to which the information will be 
put after being obtained should be considered. If the information sought 
does not relate squarely to the products of the member, or if the effect on 
the rights and the financial returns of the membership as a whole will be 
adverse, the officers of an association should be slow in giving the member 
access to the books and records of the association. 

In a Wisconsin case *t a cooperative brought suit to compel a member 
to perform his marketing contract. ‘The member sought the unrestricted 
right to examine the books and papers of the association to obtain informa- 


ciation, Tenn. , 298 S. W. 2d 545, in which it was held that the evidence did 
not establish the charges of waste and mismanagement made by the complainants. 

” Fergus Falls Woolen Mills Co. v. Boyum, 136 Minn. 411, 162 N. W. 516, L. R. A. 
1918A 919. 

* Loftus v. Farmers’ Shipping Association, 8 S. D. 201, 65 N. W. 1076; Browne v. 
Hammett, 133 S. C. 446, 131 S. E. 612; Morton v. Morton Realty Co., 41. Idaho 
729, 241 P. 1014. 

** Brown v. Georgia Cotton Growers’ Coop. Association, 164 Ga. 712, 139 S. E. 
417; Johnson v. Staple Cotton Coop. Association, 142 Miss. 312, 107 So. 2; 
Reinert v. California Almond Growers Exchange, 9 Cal. 2d 181, 63 P. 2d 1114, 
70 P. 2d 190; Rhodes v. Little Falls Dairy Company, Inc., 230 App. Div. 571, 245 
NaYeso43 2)atinned in256 NiYeo59e 17 7N a 40, 

h ” Wheelwright v. Pure Milk Association, 208 Wis. 40, 240 N. W. 769, 242 N. W. 
86. 

**In re O'Shea, 269 N. Y. S. 840, 241 App. Div. 699; Fritz v. Superior Court, 
18iG@al; App. 2d.2322.63 P. 20872. 

“In re Steinway, 159 N. Y. 250, 53 N. E. 1103, 45 L. R.A. 461. But the existence 
of this right does not, alone, justify the appointment of a receiver. Indianapolis 
Dairymen’s Cooperative, Inc. v. Bottema, 226 Ind. 237, 79 N. E. 2d 399; 226 Ind. 
260, 79 N. E. 2d 409. 
ie aed PY, Tom Reed Gold Min. Co., 164 Cal. 497, 129 P. 781, 43 L. R. A. 

* American Mortgage Company v. Rosenbaum, 114 Ohio St. 231, 151 N. E. 122, 
124,59 A. L. R. 468. See also Otis-Hidden Co. v. Scheirich, 187 Ky. 423, 219 S. W. 
191,22 A. L.R. 19, and note thereto. 

*® State ex rel. Boldt v. St. Cloud Milk Producers’ Association, 200 Minn- ae 
N. W. 603; Furtck v. Farmers’ Elevator Company, 142 Iowa 621, 121 N. W. 53, 
24 L. RaA.(N. S,) 108: 
as Ri yeleae Wisconsin Coop. Tobacco Pool v. Oleson, 191 Wis. 586, 211 N. W. 
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tion with which to defend the suit. The lower court held that the member 
had the right to examine the books and papers secretly, but on appeal the 
supreme court of the State said: 


The order, when granted, should be upon affidavit of the defendant or his attorney 
specifying the particular documents to be examined and a showing of relevancy and 
materiality. The order should fully protect the plaintiff in its rightful custody 
of its books and records, and in its right to supervise the examination, to the extent 
that no improper use shall be made of its records, and that none are misplaced, 
destroyed, or lost. It should further reasonably limit the time in which the exami- 
nation shall be made. 

Under proper circumstances a shareholder in a cooperative can bring a 
derivative action to redress wrongs committed against the cooperative. In 
one such case, it was held that shareholders in a cooperative are not subject 
to the usual rule restricting actions by shareholders “in right of corpora- 
tion.” The court pointed to the “special character” of a cooperative cor- 
poration in reaching this conclusion.*” 


Termination of Membership 


In a cooperative formed with capital stock a person continues to be a 
member until a valid transfer, redemption, or forfeiture of his stock is 
effected. He cannot resign.*? Fundamentally, and this is the rule in the 
absence of stipulations to the contrary, on the transfer of the stock of an 
association held by an individual the purchaser stands in the place of the 
former owner as to rights and liabilities, and the former owner has no further 
interest in the association and is free from any further liability on account 
of the stock.** Of course, a member of an association may not defeat his 
marketing contract therewith by a transfer of his stock. 

Fundamentally, in a nonstock cooperative a person continues to be a 
member until he resigns or is expelled, or until his membership is otherwise 
terminated in accordance with law. 

When associations require the payment of annual dues, the failure to 
pay such dues within the time prescribed does not terminate a membership 
in the absence of a bylaw or stipulation to that effect; and if such dues are 
not paid, a suit may be successfully maintained for their recovery.*® 

Although the marketing contract of a stockholder or member has expired, 
his stock is not forfeited nor is his membership terminated by that fact alone. 
Many of the cooperative statutes specifically authorize the associations 
formed under them to adopt bylaws with respect to redemption or forfeiture 
of stock and termination of membership. Generally, such bylaws require 
positive and affirmative action, usually by the board of directors, before 
membership in a nonstock cooperative is terminated and before stock may 
be forfeited or a stockholder compelled to transfer his stock. ‘The power 
to expel members is fundamentally in the membership and unless the mem- 
bers have by an appropriate bylaw placed this power in its board of direc- 
tors, the board would not have authority to expel a member.** Prescribed 
procedure for expulsion of members, or for termination of their member- 
ships, should be carefully followed.* 


® Northridge Coop. Section No. 1 v. 32nd Ave. Const. Corp., 136 N. Y. 8. 2d 737. 

8 Picalora v. Gulf Cooperative Co., 123 N. Y. S. 980, 68 Misc. Rep. 331. 

Bal nities sve Ditlenel Loe 5 bone oe Ct. 61,50) Lb. Ed..266. 

% LaSalle County Farm Bureau v. Thompson, 245 Ill. App. 413; Boston Club 
v. Potter, 212 Mass. 23, 98 N. E. 614, Ann. Cas. 1913 C 397. 

© State ex rel. Boldt v. St. Cloud Milk Producers’ Association, 200 Minn. 1, 273 
N. W. 603. 

37 People ex rel. Milsom v. East Buffalo Live Stock Association, 88 App. Div. 619, 
84 N. Y. S. 795, affirmed in 179 N. Y. 598, 72 N. E. 1148. 
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As a general rule, the power of expulsion is in the members as a body 
and not in the board of directors; and in a Minnesota case ** in which the 
statute specifically authorized the adoption of bylaws with respect to ex- 
pulsion and also authorized the delegation of such power by the members 
to the board of directors, it was held that, inasmuch as the bylaws that had 
been adopted in regard to expulsion did not specify who was to exercise the 
authority, the board of directors was not authorized to do so. 

Unless prohibited by a statute, an association is free at the time a producer 
is admitted to membership to prescribe the conditions under which his 
membership shall terminate, in the case of a nonstock organization,” or the 
conditions under which he agrees to transfer his stock either to the association 
or to a person designated by it.4° Stipulations of this character may be 
made, as a general rule, although there is no specific statutory authority for 
them, assuming that they do not conflict with the law. 

When an association refused to receive onions from a member because 
it was unable to obtain a price therefor that would pay marketing costs and 
the association also refused to allow the member to sell his onions to others, 
it was held that while the association may have been justified in breaching 
its contract, it was not within its rights in refusing to allow the member to 
sell his onions to others and that this entitled him to recover his membership 
fee of oo00)%5 

A cooperative, which fundamentally and radically amends its articles 
of incorporation without the consent of a stockholder, may be liable thereto, 
as a result of such action, for the value of his stock therein.” 

Fundamentally, the termination of a marketing contract or ceasing to do 
business with an association does not terminate a membership in a nonstock 
association ** or cause a stockholder in a stock association to cease to be a 
stockholder. 

At the time an association is formed, a nonstock association should con- 
sider provisions with reference to the termination of membership and an 
association formed with capital stock should include suitable provisions so 
that all voting stock may be kept in the hands of active patrons. Considera- 
tion should also be given to the inclusion of provisions with respect to 
suspending the voting power of members or stockholders in the event they 
become inactive. Under the cooperative statutes, associations usually have 
great latitude with respect to these matters. 

Certificates of membership in nonstock associations are not transferable 
at common law but may be made so by statute, bylaw, or contract. In 
associations formed with capital stock, it is generally desirable that the 
provisions restricting the transfer of stock or giving the association authority 
to purchase it under certain conditions should be set forth on the certificates 
of stock. Such provisions are, as a rule, authorized by the cooperative 
statutes and, even independent of such statutes, are usually held valid. 


ogee ex rel. Boldt v. St. Cloud Milk Producers’ Association, 200 Minn. 1, 273 
N. W. 603. 

* Stevenson V. Holstein-Friesian Association of America, 30 F. 2d 625; George v. 
Holstein-Friesian Association of America, 238 N. Y. 513, 144 N. E. 776. 

* Farmers Union Coop. Gin Co. v. Taylor, 197 Okla. 495, 172 P. 2d 775. 

“ Guglielmelli v. Walla Walla Gardners’ Association, 157 Wash. 109, 288 P. 251, 
77 A. L. R. 385. See also: Kansas Wheat Growers’ Association v. Toothaker, 128 
Kans. 469, 278 P. 716. 

*” Midland Cooperative Wholesale v. Ranger Cooperative Oil Association,.200 Minn. 
538, 274 N. W. 624, 111 A. L. R. 1521. 

* Burley Tobacco Growers’ Coop. Association v. Tipton, 227 Ky. 297, 11 S. W. 2d 
119. But see Hiroshi Kaneko v. Jones, 235 P. 2d 768 (Ore.). 

“ Carpenter v. Dummit [Burley Tobacco Growers’ Coop. Association], 221 Ky. 67, 
297 S. W. 695. 
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Interest in Association 


As cooperatives acquire property and establish reserves, inquiry is fre- 
quently made concerning the financial or property interests which members 
have in their associations. In considering this matter, certain fundamental 
propositions should be kept in mind. Neither a stockholder of a stock asso- 
ciation nor a member of a nonstock association has title to any part of its 
assets.° Again a member or stockholder of an association may be a creditor 
thereof. He is a creditor not because he is a member or stockholder, but 
because the association, independent of that fact, owes him money; such 
indebtedness may exist because the association, usually in a contract or 
in its bylaws, has agreed to make certain payments to him. Purchase and 
sale marketing contracts and certificates of indebtedness illustrate this 
debtor-creditor relationship. 

Aside from the claims a member may have against an association as 
creditor, what financial interest does he have in his association? This 
question usually does not arise unless a producer ceases to be a mem- 
ber or stockholder. Prior to dissolution, a member or stockholder of 
an association at common law has no interest therein that he can compel 
the association to recognize. Money paid by members of an association as 
membership dues, or fees, or for the purchase of stock; or money deducted 
by an association in pursuance of authority to do so from the returns received 
from the sale of products of members, for the purpose of establishing reserves, 
or for the acquisition of buildings, do not constitute debts owed by the 
association to the members unless the association has previously agreed to 
return or pay back the amounts involved. 

At common law, if a member resigns or is expelled from a nonstock asso- 
ciation, he is entitled to receive nothing therefrom because of this fact. 
In other words, in nonstock associations one who ceases to be a member for 
any cause, in the absence of express provisions to the contrary, loses 
his interest in the corporation and in turn is free from any further liability. 
In a Florida case ** certain members withdrew from a fruit-marketing asso- 
ciation and then instituted a suit against it to obtain compensation for “their 
interest” in the association. Apparently there was no provision, either 
statutory *’ or otherwise, with reference thereto. The court held that the 
members on withdrawing from the association lost all their rights therein, 
that all the assets of the association could be used for the benefit of the 
remaining members, and that nothing was due the members who had with- 
drawn. In a later Florida case * in which the charter of the association 
provided that “all rights and privileges in said association, belonging to 
said member” shall cease in the event a member retires therefrom, it ap- 
peared that it had been the policy of the association to distribute back to 
its members at the end of a season all retains not required for general pur- 


* Rhode Island Hospital Trust Co. v. Doughton, 270 U. S. 69, 46 S. Ct. 256, 70 
L. Ed. 475, 43 A. L. R. 1374. 

“© Clearwater Citrus Growers’ Association v. Andrews, 81 Fla. 299, 87 So. 903. See 
also Union Benev. Soc. No. 8 v. Martin, 113 Ky. 25, 67 S. W. 38; Dade Coal Co. 
v. Penitentiary Co., 119 Ga. 824, 47 S. E. 338; Henry v. Cox, 25 Ohio App. 487, 
159 N. E. 101; Missouri Bottlers’ Association v. Fennerty, 81 Mo. App. 525; 
Texas Employers Insurance Association v. Humble Oil & Refining Co., 103 S. W. 2d 
818; Massaro v. Tampa Better Milk Producers Coop., 146 Fla. 64, 200 So. 
211; Liggett v. Koivunen, 227 Minn. 114, 34 N. W. 2d 345; 5 C. J. 1360, 19 R. C. L. 
1267, 


“This was before the passage of the 1923 cooperative act of Florida, Laws of 
1923 chee) 42: 

*8 Ozona Citrus Growers’ Association v. McLean, 122 Fla. 188, 165 So. 625. See 
also Adams v. Sanford Growers’ Credit Corporation, 135 Fla. 513, 186 So. 239. 
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poses, when a sufficient amount of such retains had accumulated. It was 
held that the executor of a former member “had a right to recover his pro 
rata part of any surplus on hand arising from ‘retains’ for handling citrus 
fruits during his membership.” With respect to this amount the member 
was apparently looked upon as a creditor. The conclusion of the court was 
presumably affected by the fact that the association was discontinuing 
operations. | 

In a California case,*® suit was brought by the assignee of certain mem- 
bers who withdrew from a dairymen’s association to recover amounts which 
had been deducted by the association from the sums due each member for 
milk delivered. Such deductions were made for capital purposes pursuant 
to a bylaw which provided that the capital retained would be distributable 
only upon the liquidation of the association. ‘The court held that the stat- 
ute under which the association was incorporated did not require the asso- 
ciation to adopt a bylaw providing the manner in which the value of mem- 
bers’ interests would be ascertained and providing for their purchase in the 
event of withdrawal. Although the statute did not specifically authorize 
the adoption of a bylaw providing for the distribution of the assets of the 
association on liquidation, the court apparently considered valid the bylaw 
which had been adopted. It denied recovery to the assignee of the with- 
drawing members. 

A clear distinction should be drawn between amounts claimed by a mem- 
ber under his contract with an association and amounts claimed by him by 
reason of his membership therein. In an Oregon case,°° an association that 
was engaged in growing apples was a member of a marketing association. 
The former association canceled its membership in the latter and later 
brought suit against this association on its contract. ‘The court said that: 

Under the terms and conditions of the contract, standing alone and complete 
within itself, the grower is entitled to receive each year the balance of any net 
proceeds from an annual pool, within 30 days after the receipt of the money by the 
association, and it is the duty of the association to render an annual statement of the 
receipts and disbursements of each pool. The record is conclusive that such state- 
ment was never made and such accounting was never rendered to the plaintiff; that, 
after paying the expenses of the association named in the contract, there is a surplus 
estimated to be about $80,000. 

The marketing association claimed that, by reason of a bylaw which 
provided that the cancelation of the standard contract shall “cancel and 
terminate the membership of such grower, together with all benefits accru- 
ing thereunder, and all voting power, right, and interest of every kind and 
nature shall immediately cease and terminate,” it was entitled to retain the 
money in question and that the plaintiff was entitled to no part thereof. 
The court, however, held that the bylaws did not “apply to a surplus accru- 
ing from the sale and purchase of fruit and charges therefor, under an ex- 
press contract, but are confined and limited to the right, title, and interest 
which a corporation or individual may have in and to the net assets of the 
association by reason of membership therein subject to the payment of all 
of its debts and liabilities. ‘They do not give to the association the right 
to keep the money which it promised and agreed to pay another under 
its express contract.” In other words, the member was entitled to nothing 
by reason of his membership, but was entitled to payment in accordance 
with his marketing contract. 


* Driscoll v. East-West Dairymen’s Association, 122 P. 2d 379, 126 P. 2d 467 (Cal.). 

”° Hood River Orchard Co. v. Stone, 97 Ore. 158, 191 P. 662, 666. See also 
Bogardus v. Santa Ana Walnut Growers’ Association, 41 Cal. App. 2d 939, 108 P. 
2d52. Cf. Hiroshi Kaneko v. Jones, 235 P. 2d 768 (Ore.). 
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If the contracts or bylaws of an association state, for instance, that unless 
a person is a member of the association at or prior to a specified time, he 
shall not be entitled to the return of any money advanced by him, then this 
language is conclusive and bars from any recovery a person who was not a 
member prior to the time fixed.** A member may be estopped by reason 
of an account stated, or otherwise, from claiming that any part of reserves 
should be returned to him.” 

In associations formed with capital stock, at common law, a person on 
the sale or transfer of his stock has no further interest in the association and 
no claims against it except such claims as are independent of stock owner- 
ship.°*? This is the rule unless it has been changed by statute, by contract, 
or by a provision in the bylaws. 

In contrast with the common law rule applicable to nonstock associations, 
many of the cooperative statutes providing for the formation of coopera- 
tives require the incorporators of such nonstock associations to state in the 
articles of incorporation ** “whether the property rights and interests of 
each member shall be equal or unequal; and if unequal, the general rule 
or rules applicable to all members by which the property rights and inter- 
ests, respectively, of each member may and shall be determined and fixed; 
and provision for the admission of new members who shall be entitled to 
share in the property of the association with the old members, in accordance 
with such general rule or rules.” Such statutes also authorize associations 
formed under them to adopt bylaws relative to the interests of members 
therein and further provide that “In case of the withdrawal or expulsion 
of a member, the board of directors shall equitably and conclusively appraise 
his property interests in the association and shall fix the amount thereof in 
money, which shall be paid to him within one year after such expulsion or 
withdrawal.” * The statutory provisions referred to are applicable only 
to associations formed under statutes that contain them. 

Some associations are authorized in their marketing contracts to make 
deductions for ‘‘creating funds for credits and other general commercial 
purposes (said funds not to exceed 1 percent of the gross resale price) .” 
Such funds constitute a reserve that may be used for the purposes specified 
and a member may not successfully sue an association for their return.”® 
Such funds might be lost or dissipated in the conduct of the business of an 
association without liability therefor. 

At common law, on the dissolution of a nonstock cooperative, only the 
persons who are then members are entitled to share in the distribution of the 
assets remaining after the payment of its debts.” In an association formed 


5 Weber Implement & Automobile Co. v. St. Louis Automobile Mfrs. @ Dealers 
Association, 181 S. W. 1025 (Mo. App.). 

= Mountain View Walnut Growers Association v. California Walnut Growers 
Association, 19 Cal. App. 2d 227, 65 P. 2d 80; Winter Garden Citrus Growers’ 
Association v. Willits, 113 Fla. 131, 151 So. 509. See also Rusconi v. California 
Fruit Exchange, 101 Cal. App. 750, 281 P. 84, 

Whitney v. Butler, 118 U.S. 655, 7S. Ct. 61, 30 L. Ed. 266. 

* See sec. 8 of Bingham Cooperative Marketing Act of Kentucky, p. 302 of 
Appendix. 

® See sec. 10 of Bingham Cooperative Marketing Act of Kentucky, p. 303 of 
Appendix. 

® McCauley v. Arkansas Rice Growers’ Coop. Association, 171 Ark. 1155, 2878S. W. 
419; Burley Tobacco Growers’ Coop. Association v. Tipton, 227 Ky. 297, 11 S. W. 
2d 119; Burley Tobacco Growers’ Coop. Association v. Brown, 229 Ky. 696, 17 S. W. 
2d 1002. 

Hopkins v. Crossley, 138 Mich. 561, 101 N. W. 822; Clearwater Citrus Growers’ 
Association v. Andrews, 81 Fla. 299, 87 So. 903. But cf. Attinson v. Consumer- 
Farmer Milk Cooperative, Inc., 94 N. Y. S. 2d 891, holding that since the purposes 
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with stock, only stockholders at the time of the dissolution are entitled to 
share in the net assets of the association. In a nonstock association, at 
common law the distribution is made on a pro rata basis, whereas in a stock 
association the distribution is made on a stock basis.** 

In associations that have preferred stock, the preferred stockholders by 
express provision are frequently given preference over the common stock- 
holders in the distribution of the assets of an association on its dissolution. 

Before the assets of a cooperative may be distributed among the members 
or stockholders, the claims which the member and others have against the 
association as creditors thereof should first be met, if funds are available. 
For instance, if the association has issued certificates of indebtedness to its 
members, these should be paid before any distribution is made among 
members or shareholders because of the fact that they are members or 
shareholders. 

It should be kept in mind that under normal conditions indebtedness 
of an association arising from marketing contracts, or evidenced by cer- 
tificates of indebtedness, certificates of interest, or any other similar instru- 
ment, is not to be considered as a part of the property rights and interests 
of members but simply as indebtedness, subject though it may be to certain 
conditions.°® In view of this fact the property rights and interests of mem- 
bers would ordinarily be determined only after deducting obligations of the 
association due its members and others. In an association operating on a 
revolving-fund basis, it may be that the property rights and interests of 
members will be nothing, or merely a nominal sum. 


Dissolution 


Associations are formed by the State, and the charter represents an 
agreement between the State and the incorporators.®° Because of the 
manner in which corporations are created, the State has control over their 
dissolution. There are State statutes with respect to this matter. Through 
unanimous consent on the part of the members of an association, it may 
be dissolved.* 

The right of a majority of the stockholders or members at common law 
to force dissolution of a corporation against the opposition of the minority 
is not so well established. Some authorities hold that the majority can 
force a dissolution,” whereas a contrary doctrine has been laid down.® 
Of course, if there are statutory or charter provisions on the subject, they 
control.®* 


and activities of the nonstock consumer cooperative involved in this case were 
essentially of a charitable and public character, the members of the corporation had 
no rights, vested or contingent, in its assets upon dissolution, and such assets must be 
distributed in accordance with the doctrine of cy pres. 

** Krebs v. Carlisle Bank, 14 Fed. Cases 856, Fed. case No. 7932; Central Sav. 
Bank v. Smith, 43 Colo. 90, 95 P. 307. 

See Revolving-Fund Plan of Financing, p. 223. 
lay sien Antiochean St. George Orthodox Church v. Ghize, 258 Mass. 74, 154 

se Eeood: 

* Mobile & Ohio R. R. Co. v. The State, 29 Ala. 573, 586. 

© State ex rel. Majority of Stockholders of Chilhowee Woolen Mills Co. v. Chil- 
howee Woolen Mills, 115 Tenn. 266, 89 S. W. 741, 2 L. R. A. (N. S.) 493, 112 Am. 
Si Repso2o: 

“ Polar Star Lodge v. Polar Star Lodge, 16 La. Ann. 53; Stockholders of Jeffer- 
son County Agr. Association v. Jefferson County Agr. Association, 155 Iowa 634, 136 
N. W..672; Theis v. Spokane Falls Gaslight Co., 34 Wash. 23; 74 P. 1004. 

*' Farmers Union Cooperative Brokerage v. Palisade Farmers Union Local No. 714, 


69 S..D. 126, 7 N. W. 2d 293. 
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In many States the directors of a corporation at the time of its dissolution 
continue for some time thereafter to act as trustees with reference to the 
payment of obligations of the corporation and the proper distribution of 
its assets.®° 


Expiration of Charter 


A corporation may cease to exist through the expiration of its charter 
if the duration of the corporation is limited, or its charter may be forfeited 
by the State for unauthorized or unlawful action or conduct,® or the charter 
may be repealed through the reserved power of the State.6’ A charter 
also may be canceled by the State for fraud in its procurement. 

The dissolution of a corporation is not effected by its failure to elect | 
officers or by a sale or assignment of all its corporate property and by a ces- 
sation of all corporate acts.°° 

It has been held that the failure of the corporation to file its annual re- 
ports with the secretary of state does not ipso facto forfeit the corporate 
charter or revoke its right to do business. Until the State takes some action 
based on the default, the corporate rights are unaffected.” 

The fact that an association is placed in the hands of a receiver does not 
effect a dissolution; “ nor does the bankruptcy of an association result in 
its dissolution.” 

If those interested in an association continue to do business in its name 
after the expiration of the charter, or after the dissolution of the association, 
_ they may incur personal responsibility and liability.” 

In some of the States there are statutes providing for the renewal of 
charters of corporations that are about to expire, or after they have expired, 
provided that an application for renewal is filed, usually with the secretary 
of state, before a certain date.™ 


Merger or Consolidation 


There are statutes in most States providing for the merger or consolida- 
tion of corporations, including cooperative corporations. In any instance 
in which it is proposed to merge or consolidate cooperative corporations, 
these statutes should be followed strictly. The Federal antitrust laws ® 
place certain limitations on mergers or consolidations and these, also, require 
consideration. 


® Kansas Wheat Growers’ Association v. Markley, 132 Kan. 156, 294 P. 885. 

° Tobacco Growers’ Coop. Association v. Jones, 185 N. C. 265, 117 S. E. 174, 33 
Amalre Reel: 

7 Swan Land & Cattle Co. v. Frank, 148 U.S. 603, 13 S. Ct. 691, 37 L. Ed. 577; 
State ex rel. Sheilds v. Farmers Union Cooperative Brokerage, 70 8. D. 14, 13 N. W. 
2d 809. 

® State ex rel. Southerland v. U.S. Realty Imp. Co., 15 Del. Ch. 108, 132 A. 138. 

° Brock v. Poor, 216 N. Y. 387, 111 N. E. 229; Belle City Malleable Iron Co. v. 
Clark, 172 Minn. 508, 215 N. W. 855. See also Hendrickson v. Bloom, 159 Ore. 
428, 80 P. 2d 868. 

Indianapolis Dairymen’s Cooperative, Inc. v. Bottema, 226 Ind. 237, 79 N. E. 
29390. 4226 inde260) 79 Ns Ein 2d: 4.09. 

7 Riverside Oil @ Refining Co. v. Lynch, 114 Okla. 198, 243 P. 967. 

2 State ex rel. McCoy v. Farmers’ Coop. Packing Co., 50 S. D. 627, 211 N. W. 602; 
Haynes v. Central Business Property Co., 140 Wash. 596, 249 P. 1057; Petrogradsky 
Mejdunarodny Kommerchesky Bank v. National City Bank of New York, 253 N. Y. 
Zor UENekin eo: 

Birks. Vcast,.0/.Gal, App../49, 228 P54 1. 

™ Missouri Slope Agricultural @ Fair Association v. Hall, Secretary of State, 46 
N. D. 300, 177 N. W. 369; Terrell v. Ringgold County Mutual Telephone Co., 225 
Iowa 994, 282 N. W. 702. 

5s. CA cls: ay 


If there are statutory provisions for merger or consolidation at the time 
a person becomes a stockholder in a corporation, these provisions become 
a part of his contract with the corporation. Where the consolidation pro- - 
visions are fair and reasonable, the stockholders of the associations entering 
into the consolidation are required to accept them.” 


Reorganization of Associations 


Frequently it is desired to reorganize a corporation handling agricultural 
commodities, so that it will be an agricultural cooperative in organization 
and operation. Generally, such a reorganization involves restriction of the 
voting rights to producers, restriction of the returns on capital to not more 
than 8 percent per annum, provision for the payment of patronage divi- 
dends, and elimination of the voting rights of nonproducers. ~ It may also 
be deemed advisable to limit the number of shares which any stockholder 
may own. 

In this connection attention is called to the fact that, for a cooperative 
to be eligible to borrow from a bank for cooperatives, or to be eligible for 
an “exempt” status under the Internal Revenue Code, it is necessary that 
substantially all the voting rights in an association be vested in actual pro- 
ducers. As indicated, one of the problems arising in most reorganization 
cases is how to achieve this result. If the nonproducer members are willing 
to accept nonvoting preferred stock, revolving-fund certificates, or some 
other form of certificate that does not carry a vote, then little difficulty 
should be encountered. On the other hand, if some of or all the nonpro- 
ducer voting members are unwilling to make such an exchange, an asso- 
ciation is confronted with the problem of how such persons may be elim- 
inated from the organization. Generally speaking, if neither the statute 
under which an organization is incorporated, nor its charter, bylaws, or stock 
certificates provide for doing so, then an amendment to the articles of in- 
corporation or bylaws may not be adopted to accomplish this purpose, which 
is binding on the nonproducer members who do not consent thereto. 

On the other hand, it appears that a bylaw which restricts the right to 
transfer stock to bona fide producers at least would be effective against all 
members of the association who voted in favor of its adoption and producers 
who became members subsequent to its adoption and, in general, against 
third persons who might have knowledge thereof. In this connection it 
was said ina Michigan case: 

The contention is made on behalf of appellants that this bylaw is void for various 
enumerated reasons. The authorities upon this point are not uniform, and though 
the question is one of interest, we have found it unnecessary to pass upon it in this 
case, for the reason that whether valid or void, considered strictly as a bylaw, it can 
be sustained as an agreement entered into between all the parties in interest. It 
should be noted that we are not called upon here to determine the effect of such a 
bylaw upon a stockholder who had not given his assent to its adoption, or upon a 
transferee of stock, who in good faith, for value, and without notice had become an 


owner of shares in the corporation. We are now dealing only with stockholders who 
themselves, voluntarily and for their own benefit and protection, enacted the bylaw. 


eae v. Clam Falls Cooperative Dairy Association, 243 Wis. 369, 10 N. W. 

™ Weiland v. Hogan, 177 Mich. 626, 143 N. W. 599, 601. See also Falcone v. 
Societa, 61 N. Y. S. 873, 30 Misc. 106; Farrier v. Ritzville Warehouse Co., 116 Wash. 
522, 199 P. 984; Bank of Atchison County v. Durfee, 118 Mo. 431, 24 S. W. 133, 40 
Am. St. Rep. 396; Kent v. Quicksilver Mining Co., 78 N. Y. 159, 12 Hun. 53; 
Bessette v. St. Albans Cooperative Creamery, 107 Vt. 103, 176 A. 307; Searles 
v. Bar Harbor Banking & Trust Company, 128 Me. 34, 145 A. 391,65 A. L. R. 1154. 
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Again if a bylaw is adopted restricting the membership to producers who 
patronize the association, this would operate to prevent the association from 
admitting to membership persons who do not possess the requisite qualifica- 
tions. In addition, it should be of help in preventing the transfer of voting 
stock by members, who voted in favor of the adoption of the bylaw, to 
ineligible persons. ‘Thus, under such a bylaw an association over a period 
of time should be able materially to increase the percentage of its voting 
stock held by producers. Moreover, no reason is apparent why such a by- 
law, in the case of a stock association, should not require the stock certifi- 
cates issued subsequent to its adoption to carry on their face the restrictions 
on the right to own and transfer shares of stock evidenced thereby. 

If an association is financially able to do so and the rights of creditors 
will not be adversely affected, it may be possible to purchase the stock of 
nonproducer members at prices which are mutually agreed upon. If stock 
may not be acquired in this way it may be found practicable to form a new 
association, the voting membership of which is restricted to producers, and 
then to have the new association acquire the assets of the old one. It is 
not always possible to do this if stockholders protest, particularly if the cor- 
poration is a successful one. Moreover, there are statutes in probably all 
States which deal specifically with the sale of all the assets of a going cor- 
poration and these should be strictly followed. A rule which, with some 
variations, exists in many States is one to the effect that a corporation may 
not dispose of all its assets unless it is in a failing condition, without the 
consent of a specified percentage of its stockholders. It has been said “ 
that— 

At common law neither the directors of a corporation nor a majority of its stock- 
holders had the right, power, or authority to sell and convey all the property of a 
going and prosperous corporation capable of achieving the objects of its creation as 
against the objections of a single stockholder. 

In many instances, however, it will be found possible to form a coopera- 
tive and effect a sale to it of all the assets of the old organization. ‘This 
must be done on a basis which is fair and just. Ordinarily, in such a situa- 
tion the members of the old organization who are desirous of becoming 
members of the new one, take stock certificates, or certificates of some other 
character, equal in amount to their interest in the old organization. Only 
producers who are to patronize the new association are given certificates 
carrying voting rights; the certificates given to others would not carry a 
vote. This would mean, in the last analysis, that the only persons who 
would receive cash for their interests in the old organiation would be those 
persons who were unwilling to accept some form of certificate or obligation 
of the new organization. 

If the organiation papers of a corporation that is being reorganized pro- 
vide for the distribution of earnings on a stock basis, it may not be possible 
to provide for the distribution of all earnings on a patronage basis without 
the consent of all stockholders. In a Nebraska case” in which this was 
attempted the court said: 


The original articles and the laws then in force made dividends on stock the means 
of distributing profits. On this basis plaintiffs bought stock and invested money. 


* Voigt v. Remick, 260 Mich. 198, 244 N. W. 446, 449, certiorari denied, 289 U. S. 
756, 53 S. Ct. 787, 77 L. Ed. 1500; Michigan Wolverine Student Cooperative, Inc. 
v. Wm. Goodyear & Co., 314 Mich. 590, 22 N. W. 2d 884. A sale of all of a 
cooperative’s assets by unanimous consent of the members is, of course, permissible. 
Autauga Cooperative Leasing Association v. Ward, 250 Ala. 229, 33 So. 2d 904. 

Allen v. White, 103 Neb. 256, 171 N. W. 52; Hueftle v. Farmers Elevator, 145 
Neb. 424, 16 N. W. 2d 855. See also 10 Cyc. 355. 
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They thus entered into a contract of which the original articles of incorporation and 
the laws applicable thereto were by construction material parts. * * * In this 
way plaintiffs acquired the contractual right to share the net profits in the form of 
dividends on stock. * * * In 1916 there was an attempt to amend the articles of 
incorporation by changing the Farmers’ Elevator Co. to a cooperative association 
within the meaning of the statute cited. Later defendants planned to distribute 
profits under the amendment. Such a course, if pursued, would deprive plaintiffs of 
dividends to which they were entitled under their contracts as original stockholders 
and would destroy their contractual rights. This, neither the legislature nor the 
defendants can lawfully do. 

On principle it would seem that the holding in the case last cited would 
apply to an attempt to restrict the amount that might be paid as dividends 
on stock unless all stockholders consented thereto or acquiesced therein. 

The cooperative marketing acts of many States contain provisions reading 
substantially as follows: 

Associations heretofore organized may adopt the provisions of this Act.—Any 
corporation or association, organized under previously existing statutes, may, by 
a majority vote of its stockholders or members, be brought under the provisions of 
this act by limiting its membership and adopting the other restrictions as pro- 
vided herein. It shall make out in duplicate a statement signed and sworn to 
by its directors to the effect that the corporation or association has, by a majority 
vote of the stockholders or members, decided to accept the benefits and be bound 
by the provisions of this act and has authorized all changes accordingly. Articles 
of incorporation shall be filed as required in K. S. section 883f—8, except that they 
shall be signed by the members of the then board of directors. The filing fee shall 
be the same as for filing an amendment to articles of incorporation.” 

The Supreme Court of Minnesota expressed doubt as to the constitution- 
ality of a similar statutory provision.** 

In a North Dakota case * in which the Secretary of State refused to accept 
an amendment to articles of incorporation prepared in pursuance of a statu- 
tory provision similar to that quoted above, the court held— 
that the secretary of state cannot be heard to assert in this proceeding that the 
rights of nonconsenting stockholders have been or may be violated. 
and ruled that the amendment must be filed by him. 

In a Kansas case,’ it was held that a private stock corporation could 
bring itself under the provisions of the Cooperative Marketing Act of Kansas, 
which contained a provision similar to that quoted above, but “that cannot 
be construed as a grant of power to the majority to do as they pleased with 
the property and property rights of the minority.” The effect of the court’s 
decision was to require the issuance to minority stockholders of securities 
at least equal to the book value of the stock which they held in the old 
corporation. The reorganization plan sought to compel the minority stock- 
holders to take certificates of indebtedness worth less than half the book 
value of the stock in the old corporation. 

It appears clear that, until an association elects to come under the pro- 
sions of a particular cooperative act, it continues to operate and to be 
subject to the statute under which it was organized.** 

In a Florida case in which the successor to a cooperative took over all 
its assets, it was held that the new association was bound to carry out the 


* See sec. 25 of Bingham Cooperative Marketing Act of Kentucky, p. 306 of 
Appendix. 

** Maclaren, as Receiver of Goodhue County Cooperative Company v. Wold, 168 
Minn. 234, 210 N. W. 29,00 LOR 32 ll 1 2a Minna 4ei2 fOeNe VWaretce. 

® Mohall Farmers’ Elevator Company v. Hall, 44 N. D. 430, EI OWN Wee Ie a 
Be also Equity Cooperative Packing Company v. Hall, 42 N. D. 523.51 aan 

ey 

*° Hillv. Partridge Cooperative Equity Exchange, 168 Kan. 506, 214 P. 2d 316. 

“ State ex rel. Koski v. Kylmanen, 178 Minn. 164, 226 N. W. 401, 14a C. J. 74. 
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terms and conditions of a retain certificate when its holder refused to accept 
an interest in the new organization in substitution for an interest in the 
old one under the certificate.*° 

A creamery association, attempting to operate a nonprofit business coop- 
erative, reorganized and became a nonprofit marketing association. Mem- 
bers, who only had the right under the bylaws of the former association to 
receive back their membership fee upon withdrawing, were given the option 
of continuing as members of the new association, if qualified, with their 
proportionate interest apportioned to them on the association’s books, or 
withdrawing. In the latter case they were paid the membership fee in 
cash and were credited on the books of the association with an additional 
amount equal to their share of the net worth, less such fee. ‘The court held 
that under this plan dissenting members were not deprived of vested rights 
or any property without just compensation.*® 

Sometimes some of the members of an unincorporated association, with- 
out the consent of all its members, incorporate an association with the 
thought that it will supersede the old association. If all the members of 
the unincorporated association, or the number required by its organiza- 
tion papers, have not agreed that a corporation may be formed to take the 
place of the unincorporated one, serious legal difficulties may result. Under 
such circumstances, officers of such a corporation act at their peril in using 
funds derived from the unincorporated association.’ 

The question is sometimes asked whether a cooperative which has been 
operating with a number of local units may reorganize by turning over to 
the members in each locality the assets which it had previously there em- 
ployed, each local unit to function thereafter as an individual association. 
While in some instances a plan of this kind may be worked out, this may not 
be done if creditors of the original association would be prejudiced thereby.* 


Board of Directors 


EMBERSHIP on the board of directors of a cooperative is ordinarily 

looked upon as a post of honor, but the board member who has exam- 

ined the statutes and court decisions on the subject will also look upon the 

office as a post of great legal responsibility. Not only does the welfare of 

the cooperative rest upon the board as a group, but the office of director 

carries with it the possibility of large personal liability both at common law 
and under statutes. 

In the discussion which follows, the rules and principles stated are the 
common law rules, unless a statutory provision is referred to; and they are 
as applicable to directors of cooperative corporations as to directors of cor- 
porations of any other type. 

First, all the corporate powers of an association, other than those specific- 
ally conferred on the members, are in its directors; that is, the directors of 
an association collectively and primarily possess all the powers that the 
association has under the law.®® It is true that these powers are executed 


® Merker v. Lake Region Packing Association, 126 Fla. 589, 172 So. 702. 

86 De Mello v. Dairymen’s Cooperative Creamery, 73 Cal. App. 2d 746, 167 P. 
205220; ’ 

7 See Strong v. Los Nietos @ Ranchito Walnut Growers’ Association, 137 Cal. 607, 
70 P. 734; Hamaty v. St. George Ladies’ Society, 280 Mass. 58, 181 N. E. 775; 
Bentley v. Hurley, 222 Mo. App. 51, 299 S. W. 604. : 

John H. Lebens, as Receiver of the LeSueur County Cooperative Company Vv. 
Nelson, 148 Minn. 240, 181 N. W. 350. 

© Elggren v. Woolley, 64 Utah 183, 228 P. 906; Federal Land Bank of St. Louts v. 
Bross,.122/S.W: 20:35 (Mo.).. 
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by the officers, agents, and employees of the association, but the authority 
for their acts is found in the board of directors. They deterniine either 
expressly or by implication, directly or indirectly, the acts to be performed 
and the plans and methods to be followed by the officers, agents, and em- 
ployees of the association.®*° It is the function and duty of directors of an 
association to direct and supervise in a fundamental way the activities of 
the association. ‘The members or stockholders of an association, through 
appropriate bylaws, undoubtedly could prescribe rules which the directors 
should observe in the conduct of the business of the association, for it will 
be remembered that a director is an agent and the general rules of agency 
apply to him in his relation to the corporation.** 

The first directors of a cooperative, under the statutes providing for the 
formation of such associations, are usually named in the articles of incorpora- 
tion. In general practice they are the incorporators. These directors are 
sometimes referred to as the incorporating directors, and they are usually 
authorized to serve until their successors are elected and qualified. ‘The 
members or stockholders elect the successors to these directors, usually at 
a special meeting or at the first annual meeting of the association. 

Unless required by statute, charter, or bylaws, it is not necessary that 
directors be members of the association.®? Directors are elected for specified 
periods of service, sometimes prescribed in the law of the State; but usually 
upon the expiration of the term for which elected, a director does not 
thereby cease to be a director, but continues as such, barring resignation 
or expulsion, with all the rights and responsibilities incident thereto until 
the election and qualification of his successor.** Generally speaking, the 
cooperative statutes specifically authorize associations incorporated under 
them to adopt bylaws prescribing the qualifications which must be possessed 
by persons in order that they may be eligible to be directors. Such bylaws, 
if reasonable, are valid. A bylaw has been upheld providing that, if a 
person ceases to have the qualifications required for a director, the office of 
director thereby becomes vacant.** Persons who become ineligible to be 
directors have been held to be de facto directors.°° When a corporation in 
pursuance of action taken by a de facto board of directors entered into a 
contract with a person who was acting in good faith, the contract was bind- 
ing on the corporation.°® = 

Ordinarily, it would appear to be better practice and procedure for the 
bylaws of an association to provide that a person ceases to be a director 
uBer action being taken either by the board of directors or by the mem- 

ership. 


* Monterey Water Company v. Voorhees, 45 Ariz. 338, 43 P. 2d 196. 

* Fleischer v. Pelton Steel Company, 183 Wis. 151, 198 N. W. 444; Nicholson 
v. Kingery, 37 Wyo. 299, 261 P. 122; Holcomb v. Forsyth, 216 Ala. 486, 113 So. 
516; Johnson v. York Coal & Coke Company, 182 Ky. 303, 206 S. W. 611; Keenan 
v. Zemaitis, 4 F. 2d 572. But see Security Savings @ Trust Company v. Coos Bay 
Lumber & Coal Company, 219 Wis. 647, 263 N. W. 187. 

*“ Wright v. Floyd, 43 Ind. App. 546, 86 N. E. 971; Wight v. Springfield &@ New 
London Railroad Co., 117 Mass. 226, 19 Am. Rep. 412; Parsons v. Rinard Grain Co., 
186 Iowa 1017, 173 N. W. 276. 

“ Lucky Queen Min. Co. v. Abraham, 26 Ore. 282, 38 P. 65; Grant v. Elder, 
64 Colo. 104, 170 P. 198; Weil v. Defenbach, 36 Idaho 37, 208 P. 1025. 

* Johnson v. York Coal & Coke Company, 182 Ky. 303, 206 S. W. 611; Chemical 
National Bank of New York v. Colwell, 132 N. Y. 250, 30 N. E. 644. 

“In re Ringler @ Company, 204 N. Y. 30, 97 N. E. 593, Ann. Cas. 1913-€, 1036; 
Richards v. Farmers’ & Mechanics’ Institute of Northampton County, 154 Pa. 449 
26 A. 2 10, 35 Am. St. Rep. 848. . 

® Richards v. Farmers’ & Mechanics’ Institute of Northampton Coun : 
449, 26 A. 210, 35 Am. St. Rep. 848. : ‘ Regent 
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A director or officer of an association at common law may resign at will,®7 
and a statute providing that directors shall hold office for 1 year and until 
their successors have been elected and qualified does not prevent resignation 
during the year. 

It is customary to provide in the bylaws that vacancies on the board may 
be filled temporarily bys action of the remaining board members until the 
next meeting of the members or stockholders. Such a procedure is usually 
authorized also by the State corporation law. Such a provision, however, 
does not confer authority on the board of directors to fill newly created 
directorships.®® 

A director of a cooperative, like the director of any other corporation, 
is not by reason of this fact an agent of the cooperative, insofar as trans- 
actions with third persons are concerned, and where the maker of a note 
held by an association paid one of its directors, this did not constitute pay- 
ment to the association." 

It has been held that a contract entered into by a corporation under 
which its management and control is turned over to another and the power 
of its board of directors is in effect suspended is invalid, as against public 
policy.” 

A cooperative was authorized by its charter to buy and sell grain. It was 
held that this might be done on a board of trade operating under the Fed- 
eral Grain Futures Act * and the fact that losses resulted from such trans- 
actions did not render the directors personally liable.* 


Compensation of Directors 


The directors of an association have no inherent power to fix their own 
compensation as directors or, if they are officers, their salaries or other com- 
pensation as officers.* In other words, unless the statute under which an 
association is formed, its articles of incorporation, or an authorized bylaw 
permits directors to fix their own compensation, they do not have such au- 
thority, but in some instances authority to determine the salaries of officers 
is placed by statute in the board of directors. ‘This authority is possessed 
by the members of an association, who may, through appropriate bylaws or 
otherwise, either fix the compensation of the directors of an association or 
authorize the fixing of such by the board of directors. Both the directors 
and the officers of a corporation are presumed to act without compensation 
in performing the duties of their offices unless provision for compensating 
them has been made,® but if any of them are working regularly for the 
corporation with respect to matters not involving their duties as directors 
or officers, it will be assumed that reasonable compensation will be made 
by the corporation for such services.” 


” Ewald v. Medical Society, 130 N. Y. S. 1024, 70 Misc. 615, reversed on other 
grounds 128 N. Y.S. 886, 144 App. Div. 82. 

* Briggs v. Spaulding, 141 U.S. 132, 11S. Ct. 924, 35 L. Ed. 662. 

° Automatic Steel Products, Inc. v. Johnston, 31 Del. Ch. 469, 64 A. 2d 416. 

* Hudson Cooperative Loan Association v. Horowytz, 116 N. J. L. 605, 186 A. 437. 

* Sherman @& Ellis v. Indiana Mutual Casualty Company, 41 F. 2d 588. See also 
Continental Oil Company v. Jones, 26 F. Supp. 694. 

weil. OAC Am! 

* Clark v. Murphy, 142 Kan. 426, 49 P. 2d 973. See also South Carolina Cotton 
Growers’ Coop. Association v. Weil, 220 Ala. 568, 126 So. 637; Burch v. South 
Carolina Cotton Growers’ Coop. Association, 181 S. C. 295, 187 S. E. 422. 

° Bennett v. Klipto Loose Leaf Co., 201 Iowa 236, 207 N. W. 228; Holcomb v. 
Forsyth, 216 Ala. 486, 113 So. 516; Security Savings @ Trust Company v. Coos 
Bay Lumber & Coal Company, 219 Wis. 647, 263 N. W. 187. 

° First National Bank of Allen v. Daugherty, 122 Okla. 47, 250 P. 796. 

* Navco Hardwood Co. v. Bass, 214 Ala. 553, 108 So. 452. 
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Many of the cooperative statutes state that “an association may provide 
a fair remuneration for the time actually spent by its officers and directors 
in its service.” In this language, or in language similar thereto, the word 
association ® means members; and under such language the directors or 
officers are not authorized to fix their own salaries or compensation. The 
bylaws should contain suitable provisions on this subject. 


Meetings of the Board 


How must the directors who compose the board act to bind the associa- 
tion? ‘“* * * in order to bind the corporation, the board must act and 
act as a board either in a regular session or in a special session called for the 
purpose.” ® In other words, the rule is established that in matters affecting 
the property or policies, or involving the exercise of discretion, the directors 
can bind the association only when acting as a board in a properly con- 
vened meeting. A director merely by virtue of his office has no authority 
to act for or bind an association except in meetings of the board of directors; 
and if a director by virtue of his office should attempt, for instance, to 
release a member from his contract the act would be void." 

Even a majority of the board acting as individual directors or in a “board 
meeting,’ illegal for any reason, cannot bind the association." In an 
Arkansas case '* a cooperative executed a general assignment but as it was 
“authorized” at an illegal meeting of its directors the assignment was void 
as against an attaching creditor. This was in accordance with the general 
rule under which a stockholder director, officer, the corporation itself, or a 
creditor may question the validity of transactions based on action taken at 
a meeting of a board of directors which was illegal for any reason. 

It is highly important, therefore, for the officers of cooperatives to be 
authorized by their boards of directors at legal meetings to transact the 
business in which they engage; and, likewise, associations in dealing with 
other corporations should satisfy themselves that the officers of such cor- 
porations are legally authorized to act.'* Action by directors at an illegal 
board meeting may be adopted and ratified at a later legal meeting of the 
board, but directors who were not notified of a board meeting cannot later, 
as individuals, waive the failure to give notice or concur in the action taken 
at the illegal meeting so as to bind the association.* It appears that a 
director may waive notice of a board meeting prior thereto,’ but this 
cannot be done subsequently so as to validate the action taken. If a director 
has notice, and fails to attend the board meeting, his absence does not affect 
action taken, provided a qualified quorum was present. 


* Railway Company v. Allerton, 85 U.S. 233, 21 L. Ed. 902. 

® Jackson v. Bonneville Irr. Dist., 66 Utah 404, 243 P. 107, 111; Honaker v. New 
River, HOG WHR Go, 116 Va. 662, 82 S. E. 727: Nicholson v. Kingery, ah W yo: 
PASISN 261 Pelee Raish v. Orchard Canal Co., 67 Mont. 140, 218 P. 655. 

10" California Canning Peach Growers v. Harris, 91 Cal. App. 654, 267 P. 572; see 
Annotation “Informality of meeting of directors as affecting action taken thereat,” 
O4eA VET RE 2 

™ United States v. Interstate R. Co., 14 F. 2d 328. 

% Simon v. Sevier County Cooperative Association, 54 Ark. 58, 14 S. W. 1101. 

*® See also Red Bud Realty Company v. South, 96 Ark. 281, 131 S. W. 340; Annota- 
tion Ser of meeting of directors as affecting action taken thereat,’ 64 A. L. R. 
ia, TAs. 

“ United States v. Interstate R. Co., 14 F. 2d 328. = 

” Holcombe v. Trenton White City Co., 80 N. J. Eq. 122, 82 A. 618; United 
States v. Interstate R. Co., 14 F. 2d 328. 
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Quorum 


What constitutes a quorum of the board of directors? At common law 
and in the absence of a statutory, charter, or bylaw provision changing the 


. rule, the general rule is that a majority of directors of a corporation who 


are not personally interested in the subject before the board, and who are 
otherwise qualified, is necessary to constitute a quorum of the board of di- 
rectors for the transaction of business.° Thus, if a majority of qualified 
directors or the number, if any, specified in the statute, the charter or the 
bylaws, do not attend a duly called board meeting, any business transacted 
by the minority at such meeting is at least voidable. Directors cannot vote 
by proxy. It has been held that a transaction may not be successfully at- 
tacked by one who is not a party thereto because a quorum of the board of 
directors was not present at the meeting of the board at which it was 
Sauthorized.ae 

If a qualified quorum is present at a properly convened board meeting, 
a majority thereof at common law may exercise any powers vested in the 
board of directors.1? ‘There ceases to be a quorum when a director who 
is necessary to a quorum withdraws from a meeting. It has been held 
that the failure of a director to vote upon a proposition before the board, 
if his vote is necessary in order to constitute a quorum, results in no quorum 
with respect to that matter.?? On the other hand, in some States a director 
present but not voting is counted for the negative.*! If a statute or bylaw 
requires, say a two-thirds vote of the members present, the failure of mem- 
bers present to vote renders the action taken a nullity if two-thirds of 
those present do not vote therefor.” 

All the foregoing is based upon the theory that each director who attends 
the meeting is qualified to act because “All of the directors constituting a 
quorum must be qualified to act. If one of the directors whose presence 
is necessary to constitute a quorum, or whose vote is necessary to constitute 
a majority of a quorum, is disqualified by reason of his personal interest, any 
act done by the body is invalid,’ ?* or at least voidable. Some courts 
apparently hold that a director who is personally interested in a proposi- 
tion may be counted in determining if a quorum was present at the time 
the proposition was voted upon, leaving its validity, after subjecting it to 
severe scrutiny, to depend upon its fairness toward, and effect upon, the 
corporation, with the burden of showing its fairness on the director.** 


Conflicting Personal Interests 


If a resolution is adopted on a vote of interested directors, the resolution 
generally is voidable at the option of the association, if timely action with 


16 In re Webster Loose Leaf Filing Co., 240 F. 779; Stanton v. Occidental Life 
Ins. Co., 81 Mont. 44, 261 P. 620; Cardin Bldg. Co. v. Smith, 125 Okla. 300, 258 
P3910. 

Haldeman v. Haldeman, 176 Ky. 635, 197 S. W. 376; In re Acadia Dairies, Inc., 
15 Del. Ch. 248, 135 A. 846. 

18 Robertson v. Hartman, 6 Cal. 2d 408, 57 P. 2d 1310. 

In re Webster Loose Leaf Filing Co., 240 F. 779. 

2° North Louisiana Baptist Association v. Milliken, 110 La. 1002, 35 So. 264. 

71 Commonwealth v. Wickersham, 66 Pa. 134; Stephany v. Liberty Cut Glass 
Works, 76 N. J. Law 449, 69 A. 967. 

% Tames R. Kirby Post No. 50 v. American Legion, 258 Mass. 434, 155 N. E. 462. 

In re Webster Loose Leaf Filing Co., 240 F. 779, 785; Smith v. Los Angeles 
I. @ L. Coop. Association, 78 Cal. 289, 20 P. 677, 12 Am. St. Rep. 53; Holcomb v. 
Forsyth, 216 Ala. 486, 113 So. 516; Stanton v. Occidental Life Ins. Co., 81 Mont. 44, 
26leb. 620. 

24 Nicholson v. Kingery, 37 Wyo. 299, 261 P. 122. 
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respect thereto is taken, and at least in some jurisdictions the “rule is equally 
applicable where the interests of other persons, not directors, are affected 
by the resolution.” ?° 3 

In fact, in some jurisdictions, if a member of a board of directors votes 
upon a proposition which is adopted and in which he has a personal interest, 
the action of-the board may be set aside by the corporation, although the 
resolution would have been adopted apparently without the vote of the 
interested directors,?° and in some States, a resolution of the type in 
question may be set aside by nonconsenting members of the corporation.” 

As illustrating matters that would disqualify directors of an association 
from voting, if personally interested, or would at least bring the validity 
of the transaction into question, may be mentioned the sale of property of a 
director to the association,” the giving of a mortgage on association prop- 
erty to a director,? the execution of association notes to him,*° or any 
transaction in which the personal interests of the director would be adverse 
to those of the association.** ‘In such cases, the court will not pause to 
inquire whether a director or trustee has acted fairly or unfairly; being 
interested in the subject matter, he may not as a trustee or director deal 
with himself and thus be subjected to the temptation to advance his own 
Interestsale 

Another court has declared: 

It is a thoroughly well-settled equitable rule that anyone acting in a fiduciary 
relation shall not be permitted to make use of that relation to benefit his own personal 
interest. This rule is strict in its requirements and in its operation. It extends to 
all transactions where the individual’s personal interests may be brought into conflict 


with his acts in the fiduciary capacity, and it works independently of the question 
whether there was fraud or whether there was good intention.” 


In this connection, the Supreme Court of the United States has said: 


It is among the rudiments of the law that the same person cannot act for himself 
and at the same time, with respect to the same matter, as the agent of another whose 
interests are conflicting. * * * The law, therefore, will always condemn the trans- 
actions of a party on his own behalf when, in respect to the matter concerned, he is 
the agent of others, and will relieve against them whenever their enforcement is 
seasonably resisted. Directors of corporations, and all persons who stand in a 
fiduciary relation to other parties, and are clothed with power to act for them, are 
subject to this rule; they are not permitted to occupy a position which will conflict 
with the interest of parties they represent and are bound to protect. They cannot, 
as agents or trustees, enter into or authorize contracts on behalf of those for whom 
they are appointed to act, and then personally participate in the benefits.* 


At common law any transaction entered into by a director or officer 
of an association with anyone, which might conflict with his duty to the 
association, is voidable. For instance, an agreement by a director or officer 
of a cooperative to keep another person in the employ of the association 
will not be enforced because the members are entitled to have the judg- 
ment of the director or officer “exercised with a sole regard to the interests 


* Consumers’ Ice @ Coal Co. v. Security Bank & Trust Co., 170 Ark. 530, 280 
S. W. 677, 684. 

* Tefft v. Schaefer, 136 Wash. 302, 239 P. 837, 1119. 

” Tefft v. Schaefer, 136 Wash. 302, 239 P. 837, 1119. 

** Dean v. Shingle, 198 Cal. 652, 246 P. 1049, 46 A. L. R. 1156. 

“In re Webster Loose Leaf Filing Co., 240 F. 779. Cf. Farmers Cooperative 
Association Vv. Kotz, 222 Minn. 153, 23 N. W. 2d 576. 


® Smith v. Los Angeles I. @ L. Coop. Association, 78 Cal. 289, 20 P. 677, 12 Am. 
St, Reps 93. - 


“Wardell v. Railroad Co., 103 U.S. 651, 26 L. Ed. 509. 

“In re Webster Loose Leaf Filing Co., 240 F. 779, 785; Shakespear v. Smith, 
17 Gall638; 20 P2204) ieAme sty Rep. 327: 

* Mallory v. Mallory-Wheeler Co., 61 Conn. 131, 23 A. 708, 710. 

*“ Wardell v. Railroad Co., 103 U.S. 651, 658, 26 L. Ed. 509. 
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of the company.” *° Again, it has been held that directors cannot engage 
in a rival business to the detriment of the corporation.*® Directors and 
officers of any corporation, cooperative, or otherwise, may be compelled 
to account thereto for any gifts, gratuities, or bonuses received by them 


. from persons with whom the association is or may be having business rela- 


tions.** The object of this rule, like the others akin thereto, is to enable 
corporations to have the “judicial judgment” of their directors and officers 
free from any suggestion of bias other than the welfare of the corporation. 


Contracts With Directors 


The form of cooperative marketing act which has been enacted in many 
States °* usually contains the following or similar language relative to 
directors of associations contracting therewith: 

No director, during the term of his office, shall be a party to a contract for profit 
with the association differing in any way from the business relations accorded regular 
members or holders of common stock of the association, or others, or differing from 
terms generally current in that district. 

By reason of this provision, any contract of the prohibited type entered 
into by a director with an association which was formed under a statute 
containing this provision is invalid. The prohibition is primarily against 
the director. If a contract of the type prohibited is entered into by a di- 
rector and is carried out, it would seem that he would be liable to account to 
the association, its receiver, or its members for any profits or gains resulting 
therefrom.*® Any other rule would render the prohibition valueless. It 
is immaterial that the statute prescribes no penalty or imposes no liability.*° 
All directors are conclusively charged with knowledge of the law, so that 
they cannot plead ignorance thereof.*t Even though all members of the 
board of directors of an association, except the contracting director, voted 
therefor, it would not authorize a prohibited contract, because the direc- 
tors cannot override the statute but must function within its limits. 


Obligations and Liabilities of Directors 


The directors of an association, in directing its affairs, must use care 
to keep within the powers conferred by its charter and the plan set forth 
in its bylaws and its marketing contract. Directors and officers of an 
association are simply agents, and if they exceed their authority or violate 
the charter, bylaws, or marketing contract of the association legal liability 
results. *” 


Slices Gam dens! SOs 500775 14,10 ,S),Ct; 838, 134-L. Kd. 254,. Seeralso 
Timme v. Kopmeier, 162 Wis. 571, 156 N. W. 961, L. R. A. 1916 D 1114. 

* Coleman v. Hanger, 210 Ky. 309, 275 S. W. 784. 

Keely v. Black, 90 N. J. Eq. 439, 107 A. 825; Keystone Guard v. Beaman, 
264 Pa. 397, 107 A. 835; Holland Furniture Co. v. Knooithuizen, 197 Mich. 241, 
163 N. W. 884. 

8 See sec. 12 of the Bingham Cooperative Marketing Act of Kentucky, p. 304 of 
Appendix. 

*® Rutland Electric Light Co. v. Bates, 68 Vt. 579, 35 A. 480, 54 Am. St. Rep. 904; 
Thompson v. Greeley, 107 Mo. 577, 17 S. W. 962; Wardell v. Railroad Co., 103 U.S. 
6591226 Lekd3509. 

* Thompson v. Greeley, 107 Mo. 577, 17 S. W. 962. 

“1 Morrison v. Farmers’ Elevator Co., 319 Ill. 372, 150 N. E. 330; Croninger v. 
Bethel Grove Camp Ground Association, 156 Ky. 356, 161 S. W. 230. 

2 Wells, et al. v. Neill, et al. (Mississippi Farm Bureau Cotton Association), 162 
Miss. 30, 138 So. 569; Fergus Falls Woolen Mills Co. v. Boyum, 136 Minn. 411, 162 
N. W. 516, L. R. A. 1918A 919; McCauley v. Arkansas Rice Growers’ Coop. Associa- 
tion, 171 Ark. 1155, 287 S. W. 419; Hoffman v. Farmers’ Coop. Shipping Association, 
78 Kan. 561, 97 P. 440. See also Dome Realty Co. v. Rottenberg, 285 Mass. 324, 
189 N. E. 70. a 


The office of director is not one for a figurehead. The courts refer to 
directors as trustees, quasi trustees, fiduciaries, and agents and require them 
to exercise the most scrupulous good faith toward the corporation and its 
stockholders.** Although directors of an association occupy positions of 
trust, responsibility, and liability, they are not insurers of the success of 
the association. They should exercise, however, the same degree of care in 
directing and supervising the affairs of an association that ordinarily 
prudent and diligent men would exercise under similar circumstances; ** 
that is, reasonable care; and a failure to exercise this degree of care or to 
be honest and diligent in attending to the affairs of an association may 
render directors liable at common law to the association, to its receiver 
if in the hands of a receiver, or under some circumstances to members of 
the association acting in its behalf. 

Directors and officers of an association in the conduct of its affairs should 
keep within the charter powers of the association. If, by reason of ultra 
vires acts, an association suffers losses they may be held liable therefor.*° 
In Kentucky, directors of a farm bureau were held personally liable on 
the ground that they had permitted the association to exceed its debt limit.*® 
It has been said that “Directors have been held personally liable in an 
almost infinite variety of cases that are not subject to definite classification, 
but may properly belong either to negligence or fraud.” ** ‘““The president 
and board of directors of a corporation are trustees, and act in a fiduciary 
capacity for its stockholders, and while doing so are forbidden, in equity, 
to acquire any interest in the property hostile to the interests of the 
stockholders.” 48 

Transactions with a corporation under which its directors obtain ad- 
vantages for themselves are, broadly speaking, at least voidable. Thus, 
when directors knowing of the insolvency of a corporation authorized pay- 
ments to be made by the corporation on notes held by some of them, which 
notes were barred by the statute of limitations, it was held that this was 
“a breach of that faith to which the law holds fiduciaries, generally.” *° 
A suit by a receiver of a farmer cooperative to set aside a chattel mortgage 
in favor of a former director to secure sums of money he had lent the asso- 
ciation and future advances was remitted for a new trial.°° The appellate 
court stated that the evidence failed to show that defendant had made 
arrangements for the mortgage while a director, or any evidence of fraud. 
It pointed out that the securing of a preference by a general creditor from 
an insolvent corporation was not, in itself, fraudulent under the laws of 
Minnesota. 

All authorities agree that an association may recover from its directors 
any losses suffered because of their fraud or dishonesty. Gross negligence 
on the part of directors which permits other directors to defraud an asso- 


* Arkansas Valley Agricultural Society v. Eickholtz, 45 Kan. 164. 25 P. 613; L. E. 
Fosgate Company v. Boston Market Terminal Company, 275 Mass. 99, 175 N. E. 86. 

© Brigessvas Spaulding, JAINU 4S. 132-311 0S, Ct.9245 358 La bds 6624 

* Wells, et al. v. Neill, et al. (Mississippi Farm Bureau Cotton Association), 162 
Miss. 30, 138 So. 569; Loomis Machinery Company v. Proctor, 41 N. M. 519, 71 P. 
2d 1029; Fagerberg v. Phoenix Flour Mills Company, 50 Ariz. 227, 71 P. 2d 1022. 

* Federal Chemical Company v. Paddock, 264 Ky. 338, 94 S. W. 2d 645. 

“2 Thompson on CORPORATIONS, p. 968. 

* Center Creek Water & Irrigation Co. v. Lindsay, 21 Utah 192, 60 P. 559. 

® Hein v. Gravelle Farmers’ Elevator Company, 164 Wash. 309, 2 P. 2d 741, 744, 
/ OuAsiie ReOo 12 

*° Farmers Cooperative Association v. Kotz, 222 Minn. 153, 23 N. W. 2d 576. 
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ciation will render all of them lable.*! Inattention on the part of a 
director may render him liable to his association, at least in those instances 
in which attention to duty should have prevented the loss of a specific 
amount.” IIIness or other sufficient cause will excuse failure to attend board 
meetings.°® 

In addition to the right of an association to compel a director to account 
for any profits arising out of a prohibited contract, it appears clear that 
an association, its receiver, or members acting in its behalf would have the 
right to recover, from the directors who attempted to authorize such a 
contract, any losses which the association sustained therefrom.** 

It should be remembered that, even in the absence of a statute prohibit- 
ing directors from entering into unconscionable contracts with their asso- 
clations, the courts scrutinize such contracts jealously. They may be set 
aside on slight grounds,” even if all the directors of an association except 
the one receiving the contract voted therefor; and, if a director acted both 
for himself and for the association, an additional reason for scrutinizing 
the contract would exist.°° Such contracts, under common law principles, 
may be set aside at the election of the association unless of advantage 
thereto and unless fair and reasonable.*” 

Withheld facts, large profits, suspicious circumstances, or unfavorable 
terms may afford an association a basis for setting aside such a contract; 
but, if a contract is made by a director with an association when the 
association is represented by a majority of the directors, the contract will 
be upheld if fair and reasonable and if without disadvantage to the 
association.°® 

The cases are few in which a director, although inattentive to his duties, 
has been held liable on account of a general collapse of a corporation, if 
fraud or specific losses traceable to specific transactions are not involved.*? 
Probably this is partly because it is difficult to show the amount of the loss 
suffered in such a case or to show that it is chargeable to the director’s 
neglect. But a director who fails to attend properly to the duties of his 
office is always confronted by the fact that, generally, he will be held liable 
for losses resulting from fraud on the part of officers, agents, or other di- 
rectors of the association; or for specific losses such as one caused by the 
unlawful expenditure or employment of association funds, if he could rea- 
sonably have been expected to prevent the losses by attending to his duties.®° 
A director is not liable for losses occasioned by the misconduct of co- 


McGinnis v. Corporation Funding & Finance Co., 8 F. 2d 532; Coddington v. 
Canaday, 157 Ind. 243, 61 N. E. 567. 

"= Bowerman v. Hamner, Receiver, 250 U. S. 504, 39 S. Ct. 549, 63 L. Ed. 1113; 
Besselieu v. Brown, 177 N. C. 65, 97 S. E. 743, 2 A. L. R. 862. 

= Briggs v. Spaulding, 141 U.S. 132, 11 8. Ct. 924, 35 L. Ed. 662. 

* Thompson v. Greeley, 107 Mo. 577, 17 S. W. 962; Oakland Bank of Savings v. 
Wilcox, 60 Cal. 126; Citizens Building and Loan Association v. Coriell, 34 N. J. 
Eq. 383. 

= Twin-Lick Oil Co. v. Marbury, 91 U.S. 587, 23 L. Ed. 328. 

Wainwright v. P. H. @ F. M. Roots Co., 176 Ind. 682, 97 N. E. 8. 

% Wing v. Dillingham, 239 F. 54, petition for writ of certiorari denied 244 U. S. 
654, 37 S. Ct. 652, 61 L. Ed. 1373; Geddes v. Anaconda Copper Mining Co., 254 
U. S. 590, 41 S. Ct. 209, 65 L. Ed. 425; Lembeck & Betz Eagle Brewing Co. v. 
McAnarney, 287 F. 927; Stanton v. Occidental Life Ins. Co., 81 Mont. 44, 261 P. 620. 

8 Nicholson v. Kingery, 37 Wyo. 299, 261 P. 122; Stanton v. Occidental Life Ins. 
Co., 81 Mont. 44, 261 P. 620. 

°° Barnes v. Andrews, 298 F. 614; but see Coddington v. Canaday, 157 Ind. 243, 
61 N. E. 567, in which a receiver of a corporation recovered from directors on 
account of their gross negligence. 

McGinnis v. Corporation Funding & Finance Co., 8 F. 2d 532; Smith v, 
Cornelius, 41 W. Va. 59, 23S. E. 599,30 L. R.A. 747. 
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directors when he is without fault.** Directors are not liable for losses due 
to dishonesty of officers or employees unless such directors have failed to 
exercise reasonable care in the selection of the employees or have retained 
dishonest officers or employees, after their dishonesty was known.” 

If the directors or officers of an association misappropriate its funds or 
engage in other fraudulent conduct that results in losses thereto, their action 
cannot be condoned; that is, ratified, “except by the unanimous consent of 
the stockholders; otherwise a majority, or a director who might control a 
majority vote in the corporation, would be able to rob and despoil it with 
impunity.” °° If it is claimed that the members of an association have rati- 
fied transactions of its directors or officers, it must be shown that the mem- 
bers were advised of all the material facts; because, without knowledge of 
such facts, there could be no ratification.** 

Primarily, the right to bring suit against directors for an accounting, or 
to annul a contract voidable because a director had an unlawful personal 
interest is in the corporation, or in its receiver if the corporation is in the 
hands of a receiver; but members of the corporation may sue the directors 
under such circumstances, if the directors then in control of the association 
are themselves the wrongdoers, as it would be folly to expect directors to 
institute and properly conduct a suit against themselves.®° ‘The general 
rule is that no other persons can institute such suits. It has been held that 
farmers who were eligible for membership in a rural electric cooperative, 
but who were not members thereof, had no legal standing to object to action 
taken by its board of directors, since the legal rights of these farmers were 
not affected thereby. 

Can directors of an association ever be liable personally to Otherscmeele 
directors cause or are responsible for the association’s violation of the legal 
rights of others—for instance, by the misapplication of funds, by fraud, 
trespass, coercion, or deceit—they are personally liable to such persons; ® 
and the fact that the association may also be liable does not alter the 
situation. ‘The doctrine is simply an application of the general rule that 
agents are liable to third persons for any invasion of their legal rights, 
regardless of the liability of their principals. The liability of directors who 
sign the notes of an association is discussed under the heading “Promissory 
Notes” (see p. 180). 

While the board of directors of a cooperative is normally vested with 
full authority to conduct and manage the business of the association, in 
some States statutes have been enacted requiring consent of the members 


* Fisher v. Graves, 80 F. 590. 

® Bates v. Dresser, 251 U.S. 524, 40S. Ct. 247, 64 L. Ed. 388. 

® Ford v. Ford Roofing Products Co., 285 S. W. 538, 541 (Mo. App.). See also 
Monterey Water Company v. Voorhees, 45 Ariz. 338, 43 P. 2d 196. 

** Mallory v. Mallory-Wheeler Co., 61 Conn. 131, 23 A. 708; Lindeke v. Scott 
County Cooperative Company, 126 Minn. 464, 148 N. W. 459. 

*° Browne v. Hammett, 133 S. C. 446, 131 S. E. 612; Morton v. Morton Realty Co., 
41 Idaho 729, 241 P. 1014; Rural Credit Subscribers’ Association v. Jett, 205 Ky. 
604, 266 S. W. 240; Loftus v. Farmers’ Shipping Association, 8 S. D. 201, 65 N. W. 
1076: Pencille v. State Farmers’ Mutual Hail Insurance Company, 74 ‘Ming 67, 
76 N. W. 1026773 Am~ St) Rep, 326; 

* Bailey v. Carolina Power @ Light Company, 212 N. C. 768, 195 S. E. 64. 

* Cone v. United Fruit Growers’ Association, 171 N. C. 530, 88 S. E. 860. See also 
Lewis v. Council, 291 F. 148; Dome Realty Co. v. Rottenberg, 285 Mass.. 324, 
189 N. E. 70. 

* Frontier Milling @ Elevator Co. v. Roy White Coop. Mercantile Co., 25 Idaho 
478, 138 P. 825; Springman Paper Products Co. v. Detroit Ignition Co., 236 Mich. 
90; 210 N. W. 299: Scott v. Shook, 80 Colo. 40, 249 P. 259,47 A. L. R. 1108; Houston 
V. Thornton, 122N.C. 365, 29'S: E: 827, 65 Am, St. Rep. 699, 


74 


») 


)) 


or stockholders to certain corporate acts. For instance, the consent of a 
certain percentage of the members or stockholders to the giving of a mort- 
gage on substantially all the property of an association is required in some 
States. Likewise, in certain States there may not be a sale of all the 
assets of a corporation unless authorized or approved by a vote of the holders 
of a prescribed percentage of the outstanding shares of capital stock.” 
Statutes of this kind have been held applicable to mortgages.” 

In some States there are statutory provisions that, under certain con- 
ditions, the board of directors of an association must refer to the member- 
ship any matter upon which it has acted. For instance, the Cooperative 
Marketing Act of South Dakota provides that ?— 

Upon demand of forty percent of the entire board of directors any matter that 
has been approved or passed by the board must be referred to the entire membership 
or the stockholders for decision at the next special or regular meeting: Provided, 
however, That a special meeting may be called for the purpose. 

In an Ohio case, in which an association began operations before the 
required amount of stock had been subscribed, the directors were held 
liable as partners.’* 

A cooperative statute ** of Indiana contains a provision reading as 
follows: 

In the absence of any provision in the bylaws of an association after March 1, 
1940, authorizing the incurring of indebtedness to the association by any director, 
manager, officer or employee the extension of credit to any such individual to any 
amount exceeding one-half his monthly salary and/or three-fourths of the par value 
of stock owned by such individual shall be deemed to be forbidden by such bylaws. 


Such value of stock shall be computed as including any credit for the purchase of 
stock not yet actually issued to such individual. 


No reason is apparent why directors of a cooperative could not under 
certain circumstances be held liable for losses arising from a violation of 
the foregoing statutory provision. 


Additional Liabilities Imposed by Statute 


The discussion so far has been based upon the common law, that 1s, 
the rule applicable independent of any statutes. But do the State con- 
stitutions and statutes impose liabilities upon directors of cooperatives in 
common with other corporate directors? Yes; many, if not all, of the 
States have provisions in their statutes or constitutions which impose duties 
and liabilities upon the directors *° or officers of corporations, or both.7® 
Generally speaking, these provisions are applicable to the directors and 
officers of cooperatives. 

As illustrating the liability under statutes of the directors of coopera- 
tives, a case passed upon by the Supreme Court of Montana involving a 
cooperative is of interest. In this case the directors were held liable 


° Shapiro v. Peoples Cooperative Society, Inc., 125 Misc. 839, 211 N. Y. S. 468; 
L2G J..S2654: 

® Michigan Wolverine Student Cooperative, Inc. v. Wm. Goodyear & Co., 314 
Mich. 590, 22 N. W. 2d 884. ; 

% Clark v. Pargeter, 142 Kan. 781, 52 P. 2d 617; McDonald v. First National 
Bank of Attleboro, 70 F. 2d 69. 

2S. D. Code of 1939, sec. 4.1617. Cf. Tenn. Code Ann., sec. 3815. 

8 Farmers’ Cooperative Trust Company v. Floyd, 47 Ohio St. 525, 26 N. E. 110, 
12 L.R. A. 346. 

* Ind. Stats. Ann., sec. 15—1611 (j). 

= Farmers’ Cooperative Trust Company v. Floyd, 47 Ohio St. 525, 26 N. E. 110, 12 
L. R. A. 346. 

% Rice v. Madelia Farmers’ Warehouse Co., 87 Minn. 398, 92 N. W. 225. 
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to creditors because they failed to file a report showing the condition of 
the association as required by a Montana statute.” 

The Constitution of California until changed in 1930 provided that— 

The directors or trustees of corporations and joint-stock associations shall be 
jointly and severally liable to the creditors and stockholders for all moneys embezzled 
or misappropriated by the officers of such corporation or joint-stock association, 
during the term of office of such director or trustee. 

In a case ‘® which was passed upon by the Supreme Court of California, 
an officer of a corporation was held liable to the trustees in bankruptcy of 
the corporation because he sold an automobile he owned to the corpora- 
tion, thus acting in the dual capacity of buyer and seller without disclosing 
the facts to the corporation. 

Directors of cooperatives should ascertain the duties and liabilities im- 
posed upon them by State constitutions and statutes and should govern 
their actions accordingly. It is not sufficient, ordinarily, simply to examine 
the cooperative statutes of the State; the general statutes of the State 
relative to directors should also be carefully examined. Under many of 
the corporation statutes the directors of a corporation at the time of its 
dissolution are trustees for its creditors.” 


Executive Committee 


Although the laws generally provide that the business of an association 
shall be conducted, managed, and controlled by a board of directors, many 
cooperatives provide for an executive committee to function with respect 
to certain aspects of its affairs. ‘The general rule is that the board of 
directors of a corporation may delegate ministerial matters to an executive 
committee, but generally it is sat that a board of directors may not delegate 
its own discretionary power.” 

In a few States it is held that the directors have the power without 
statutory authority to delegate to officers, agents, or executive committees 
the power to transact not only ordinary and routine business but business 
requiring the highest degree of judgment and discretion.*! 

The rule just stated is not the general one. In all States, after the board 
of directors of an association has determined upon a certain policy or 
course, it may have such policy or course carried out by an executive com- 
mittee or by any other means deemed advisable; but generally the initiation 
of fundamental policies should be done by the board of directors. Many 
of the cooperative statutes deal expressly with the matter of executive 
committees, and such statutory provisions should be followed. The general 
rules pertaining to boards of directors, such as those concerning quorums, 
apply to executive committees. 


Minutes of Meetings 


The minutes of meetings of the board of directors of an association 
should tell the story of the board’s action on association business. Like- 


” Anderson v. Equity Coop. Association, 67 Mont. 291, 215 P. 802; Githers v. 
Clarke, 158 Pa. 616, 28 A. 232. 

® Dean v. Shingle, 198 Cal. 652, 246 P. 1049, 46 A. L. R. 1156. 

* Kansas Wheat Growers’ Association v. Markley, 132 Kan. 156, 294 P. 885. 

., Ames v. Goldfield Merger Mines Co., 227 F. 292. 

nN Williams, 139 Mo. 1, 39 S. Ww. 486, 40 S. W. 353, 61 Am. St. Rep. 436, 

jie la ARGO 82: Haldeman v. Haldeman, 176 Ky. 635, 197 S. Wi 376. See also 
United States v. Union Pacific Railroad Company, O96 US 470. 33950 Gt. 162.57 
L. Ed: 306. 
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wise, the minutes of meetings of association members should tell the story 
of the action they have taken respecting its affairs. In the absence of 
charter or statutory provisions it is not necessary that the acts of an asso- 
ciation, its officers, or its board of directors be evidenced by any writing 


or record not necessary in the case of an individual. Although generally, 


from a strictly legal standpoint, it is not necessary that minutes of meetings 
of an association or of its board of directors be kept, it is highly important 
that this be done. If no minutes are made of the action of the board of 
directors, oral testimony is admissible to show the action taken in the event 
a question on this point should arise in the course of a lawsuit.*? 

The minutes of a meeting should show the date and hour when it was 
held. ‘The statutes of many States expressly authorize the holding of board 
meetings outside the State in which the corporation was incorporated. 
There is a serious question whether action taken by a board of directors 
at a meeting outside such State is legally binding on third persons and the 
corporation in the absence of a statutory or charter provision authorizing 
the same.*? 

The action taken by directors of an association at a meeting of the board 
should be recorded in the minutes of the board. The action taken by 
members of an association in the meetings thereof should be recorded in 
the minutes of the association. The directors of an association possess 
all the corporate powers of the association not specifically reserved to the 
members. ‘The directors of an association should direct and manage its 
affairs within the scope of the powers conferred by the charter, subject to 
any restrictions contained in its bylaws or marketing contracts. The 
execution of the orders or the carrying out of the policies fixed by the 
board of directors is done by the officers and employees thereof. Officers 
of an association by reason of their offices, or employees by reason of 
their employment, regardless of their rank, have no authority to bind the 
association unless such authority has been conferred upon them otherwise 
than by their election to office or by their employment. 

Authority for the action of the officers of an association or its employees 
should be found in the action of the board of directors. In this lies the 
chief importance of minutes of boards of directors. If no minutes are kept 
of board meetings, oral testimony is admissible to show action taken; on 
the other hand, if minutes are kept, such minutes are regarded as the best 
evidence of action taken by the board of directors in the absence of evidence 
of fraud impeaching the minutes.** 

All courts, in the absence of fraud impeaching the minutes, regard the 
minutes at least as prima facie evidence of the action taken by the board 
Olsdirectors, = 

Before loaning money to an association, banks frequently, if not gen- 
erally, inquire if the officers have been authorized by the board of directors 
to borrow money. Frequently a copy of the minutes of the board of direc- 


82 Robson v. C. E. Fenniman Co., 83 N. J. Law 453, 85 A. 356; Whitlock v. 
Alexander, 160 N. C.. 465, 76 S. E. 538; Hughes Mfg. @ Lumber Co. v. Wilcox, 
13 Cal. App. 22, 108 P. 871; Iowa Drug Co. v. Souers, 139 Iowa 72, 117 N. W. 300, 
19 L. R.A. (N. 8S.) 115; Traxler v. Minneapolis Cedar @ Lumber Co., 128 Minn. 
295, 150 N. W. 914. 

83 Ballantine’s MANUAL OF CORPORATION LAW AND PRACTICE, sec. 102; 2 Fletcher 
CYCLOPEDIA CORPORATIONS, Perm. Ed., sec. 403. oi 

" German Ins. Co. of Freeport, Ill., v. Independent School District of Milford, 
Dickinson County, Iowa, 80 F. 366; Hawkshaw v. Supreme Lodge of Knights of 
Honor, 29 F. 770. 
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tors covering the matter is requested. This is done to see if the board 
has authorized the proposed action or has imposed any restrictions with 
reference thereto, for it will be constantly remembered that an association 
may act only through agents and that persons dealing with an agent act 
at their own risk. If it should turn out that the agent, whether he be 
president, secretary, or manager, was not authorized to enter into the con- 
tract in question on behalf of the association or to engage in any other 
transaction as its representative, the association is not bound in the absence 
of estoppel or ratification.*® On the other hand, if the minutes of a meet- 
ing of the board of directors show that the officer was authorized to 
enter into a certain transaction, such minutes are virtually conclusive on 
the subject in the absence of fraud, and protect the officer representing the 
association in the transaction as well as the other party thereto. The 
failure to record a resolution of a board of directors does not affect its 
validity.*” 

While a corporation’s books and records are evidence to prove its own acts, they 


are not competent evidence against third persons to prove contracts with them in 
the absence of proof that they knew and assented thereto.* 


Officers and Employees 


ROADLY stated, all employees and representatives of an association 
are agents thereof. 

Officers of an association are agents *® and the general rules of agency 
apply to them. The officers of an association, or certain of them, under 
the statutes, are usually required to be elected by the directors from. among 
their own number.2® On the other hand, unless required by law, the 
charter, or the bylaws, the officers of a corporation need be neither 
directors nor members nor stockholders thereof.*? 

The legality of the election of an officer may not be attacked 
collaterally.°? 

Reasonable care should be exercised in the selection of employees because 
failure to do so may be a basis for charging an association with liability.® 

The manager of a cooperative, like its officers and directors, should 
invariably avoid situations where it might even remotely appear that he 
had interests adverse to those of the association. An association may 
recover money made by a manager from unauthorized undisclosed business 
transactions involving or affecting the association, even though the asso- 
ciation suffers no loss therefrom. And in the case ™ cited below, the 
surety was also held liable on the faithful performance bond of the manager 
who engaged in such transactions. 


* David Stott Flour Mills, Inc. v. Saginaw County Farm Bureau, 237 Mich. 657, 
213 N. W. 147; Farmers’ Coop. Mercantile Co. v. Shultz, 113 Neb. 801, 205 N. W. 288. 
8? Handley v. Sruize 139 UPSo4igeeies, Cle oa0: 35 L. Ed. 227. 
*® Oregon and C. R: Co. v. Grubissich, 206 F. 577. 
° Allen v. Cochran, 160 La. 425, 107 So. 292,50 A. L. R. 459. 
See sec. 13 of the Bingham Cooperative Marketing Act of Kentucky, p. 304 of 
Appendix. 
re Wight v. Springfield @ New London Railroad Co., 117 Mass. 226, 19 Am. Rep. 
” Bruun v. Cook, 280 Mich. 484, 273 N. W. 774. 
Wiiie Paes v. Franklin County Agricultural Society, 99 App. Div. 119, 91 N. Y. S. 
** Goodhue Farmers’ Warehouse Co. v. Davis, 81 Minn. 210, 83 N. W. 531. See 
also Hoffman v. Farmers’ Coop. Shipping Association, 78 Kan. 561, 97 P. 440: 
deRy Gali SEC 420. 
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Terms and Compensation 


Officers, like directors, barring resignation or expulsion, continue in office 
after the expiration of the terms for which elected until the election and 
qualification of their successors, with all the rights and responsibilities of 
such officers.®° 

Presumptively, officers, as well as directors, of an association serve with- 
out compensation while performing the regular duties of their offices; %° 
and generally these officers are entitled to no compensation for performing 
the duties of their offices unless provision therefor was made prior to 
assuming their duties. 

In a North Carolina case, the president of the North Carolina Agricul- 
tural Credit Corporation sought to recover compensation for work per- 
formed when he was president of the corporation. The court held that 
he was not entitled to any compensation for the services rendered by him 
as president because no express contract of employment providing for 
compensation had been made prior to the rendition of the services.” 

Officers, like directors, do not have the power to fix their own salaries. 
If their salaries or the method of fixing their salaries is not prescribed in 
the statute or bylaws or by the members, they may be fixed, or contracts 
providing for compensation may be made, as a general rule, only prior 
to the rendition of services, by a quorum of directors in a board meeting, 
who are not officers of the association or in any other way disqualified.®® 


Powers of Officers 


Neither the president nor any other agent of an association has any 
inherent power by virtue of his office or employment to enter into business 
transactions on its behalf,®® and unless authority to do so is conferred upon 
officers or other employees it is not possessed by them. For instance, 
unless specially authorized to do so, an officer of an association could not 
accept payment of a note calling for payment in money, except by the 
receipt of money and then only by receiving the full sum due.’ In this 
connection, it is said: 


A corporation is bound by the act of an officer or agent only to the extent that the 
power to do the act has been conferred upon such officer or agent expressly by the 
charter, bylaws, or corporate action of its stockholders or board of directors, or can 
be implied from the powers expressly conferred, or which are incidental thereto, or 
where the act is within the apparent powers which the corporation has caused those 
with whom its officers or agents have dealt to believe it has conferred upon them.” 


” Weil v. Defenbach, 36 Idaho 37, 208 P. 1025; Stanton v. Occidental Life Ins. 
Co., 81 Mont. 44, 261 P. 620. 

* First National Bank of Allen v. Daugherty, 122 Okla. 47, 250 P. 796; Nauvco 
Hardwood Co. v. Bass, 214 Ala. 553, 108 So. 452. 

North Carolina Agricultural Credit Corporation v. Boushall, 193 N. C. 605, 
137 S. E. 721; Goodin v. Dixie-Portland Cement Co., 79 W. Va. 83, 90 S. E. 544, 
L. R. A. 1917F 308; Baltimore @ Jamaica Trading Co. v. Dinning, 141 Md. 318, 
118 A. 801. 

* Briggs v. Gilbert Grocery Co., 116 Ohio 343, 156 N. E. 494; Schaffhauser v. 
Arnholt & Schaefer Brewing Co., 218 Pa. 298, 67 A. 417, 11 Ann. Cas. 772. 

° Sterling v. Trust Co. of Norfolk, 149 Va. 867, 141 S. E. 856. 

* Stanton v. Occidental Life Ins. Co., 81 Mont. 44, 261 P. 620. 

* Aerial League of America v. Aircraft Fireproofing Corporation, 97 N. J. L. 530, 
117 A. 704. See also Merchants’ National Bank of Peoria v. Nichols & Shepard 
Gompany..2200lll, 41,,/9 IN. E. 38, 77 L, RAS (UN? S:) 7525 Peasley v. Producers’ 
Market Co., 86 Cal. App. 577, 261 P. 733; David Stott Flour Mills, Inc. v. Saginaw 
County Farm Bureau, 237 Mich. 657, 213 N. W. 147. 
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In the case last cited, involving the Saginaw County Farm Bureau, it 
was held that that organization was not liable for flour ordered in its 
name by a county agent who had not been authorized by the board of 
directors to order the flour. 

Owing to the foregoing rule, officers of an association, its manager or 
any other employee should be authorized by the board of directors to act 
before attempting to enter into transactions; and persons dealing with 
an association should ascertain that its representatives are authorized to 
enter into contracts or transactions of the type under consideration. 

A change, or changes, in the membership of a board of directors does 
not of itself abrogate authority previously conferred by the board of di- 
rectors on officers of a corporation.* Likewise, when a transaction has been 
approved by officers having authority so to do, the directors may not, by 
subsequently withdrawing the authority from the officers, relieve the 
corporation of liability and disaffirm the contract.* 

The general rule is that if a corporation has received the benefit of an 
unauthorized contract, it is bound thereby.° 

If any agent of an association enters into a contract that has not been 
authorized, but which is within the scope of the association’s powers, the 
association may ratify the contract if it acts before the opposing party 
repudiates it. After such ratification, it becomes as binding as though 
previously authorized.° However, if an association’s agents enter into a 
contract which is in violation of the law, such contract is invalid and the 
cooperative cannot recover on it.’ 

Insofar as third persons are concerned, generally speaking, a manager 
or an Officer of an association has just as much authority as the association 
has represented that he possesses. Under this principle associations have 
been held liable on account of the acts of managers and officers which were 
not specifically authorized.? If a manager or an officer of an association 
is exercising more authority than its board of directors deems he should 
exercise, the board should prescribe the limits of his authority and persons 
who have previously dealt with the association, such as banks, should be 
specifically advised of the limits of his authority." 

An employee of an association used association funds to finance enter- 
prises of his own in violation of the charter and bylaws of the association, 
but with the approval of some of the individual members of its board 
of directors. When the employee brought suit for his salary, the associa- 


° Kidd v. New Hampshire Traction Company, 74 N. H. 160. 66 A. 127. 

*Perryman & Company v. Farmers’ Union Ginning and Manufacturing Com- 
pany, 167 Ala. 414, 52 So. 644. 

° Hamaker v. Fulton Farmers’ Association, 271 Pa. 465, 114 A. 627. 

° Stone v. Walker, 201 Ala. 130, 77 So. 554, L. R. A. 1918C 839: Commissioners 
of Lewes v. Breakwater Fisheries Co., 13 Del. Ch. 234, 117 A. 823, affirmed in 14 
Del Gh. 433 912842920: 

* United States v. Dake, 42 F. Supp. 833. 

° Producers’ Fruit Company of California v. Goddard, 75 Cal. App. 737, 243 
P. 686. 

° Betts v. Southern California Fruit Exchange, 144 Cal. 402, 77 P. 993; Fed- 
eral Chemical Company v. Farmers Produce Exchange, 123 S. W. 2d 612 (Mo. App.) ; 
Ely, Salyards & Co. v. Farmers’ Elevator Company of Nohle, 69 Mont. 265, 
221 P. 522; Cooperative Stores Company v. Marianna Hotel Company, 128 Ark. 
196, 193 S. W. 529; Hopkins v. Paradise Heights Fruit Growers’ Association, 58 
Mont. 404, 193 P. 389. 

1 Fidelity & Pets Company of Maryland v. Merchants National Bank, 223 
Iowa 446, 273 N. W. 141. 
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tion was able to maintain a defense to the extent of the funds so used." 

A manager of a corporation issued a corporation check to pay a private 
debt. The creditor of the manager was held to have been put on notice 
of the situation, and the corporation was allowed to recover from the 
creditor.” 

Officers of an association should constantly bear in mind that money 
furnished for a specific purpose may not lawfully be used by them for 
other purposes."* 

Where the bylaws of an association required written notice of a mem- 
ber’s withdrawal to be given at a specified time, the manager of the asso- 
ciation could not waive such bylaws unless authorized to do so by the 
association." 

Notice to officers of matters concerning the association or knowledge 
by them of facts affecting its interests will generally be deemed to be notice 
to, or knowledge of, the association, but this is ordinarily not true if the 
officer is dealing personally with the association.’® 

Officers usually may not enter into transactions with an association in 
which they attempt to act both for themselves and the association. ‘Trans- 
actions entered into in this manner may ordinarily be repudiated by an 
association. ‘The restrictions applicable to directors dealing with an 
association apply to officers, and for information on this subject the reader 
is referred to the section on “Conflicting Personal Interests.” 

The fidelity and good faith that the law demands every agent have toward 
his principal is illustrated in a Massachusetts case '® in which a farm man- 
ager made purchases of farm supplies from a cooperative in which he 
was a stockholder. By reason of such purchases he received “a commis- 
sion of seven shares of stock from that corporation.” He did not inform 
his employer of the receipt of these shares of stock. The court said: 

They constituted a “secret” profit for which he never accounted to the defendant. 
As the plaintiff was guilty of taking a bonus in the form of shares of stock in a 
corporation in which he was a stockholder, by reason of his purchases from that 
corporation on behalf of his employer, he is barred from the recovery of salary or 
wages. 

A corporation, it has been held, cannot condone the fraud or wrong- 
doing of an officer or director except by unanimous consent of the stock- 
holders or members.” 

It should be borne in mind that an association may be estopped from 
denying the truth of statements made by one of its officers.** 


1 South Texas Cotton Cooperative Association v. Burgess, 103 S. W. 2d 1095 (Tex. 
Civ. App.). 

4 Raiere Market v. Austin, 118 Wash. 103, 203 P. 42. 

8 Speh.v. Bullard, 90 F. 2d 227. 

1 Placentia Coop. Orange Growers’ Association v. Henning, 118 Cal. App. 487, 5 P. 
2d 444. 

® Bartlett v. McCallister, 316 Mo. 129, 289 S. W. 814; Knobley Mountain Orchard 
Co. v. People’s Bank of Keyser, 99 W. Va. 438, 129 S. E. 474, 48 A. L. R. 459; York 
Livestock Commission Company v. Northwestern Livestock Commission Company, 
136 Neb. 716, 287 N. W. 94. 

6 Raymond v. Davies, 293 Mass. 117, 199 N. E. 321, 323, 102 A. L. R. 1112. See 
note in 102 A. L. R. 1115. 

Ford v. Ford Roofing Products Co., 285 S. W. 538 (Mo. App.). See also 
T enison v. Patton, 95 Tex. 284, 67S .W. 92. 

8 Seaman v. Big Horn Canal Association, 29 Wyo. 391, 213 P. 938. See also 
Pacific Wool Growers v. Draper & Co., 158 Ore. 1, 43..P5 20 13912 eH all eye 
Associated Almond Growers of Paso Robles, 90 Cal. App. 291, 265 P. 873. 
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In the signing of contracts or other documents pertaining to the busi- 
ness of an association, an officer should sign them in such a way as to show 
that he is acting in his official rather than in his personal capacity. This 
is usually done by signing the name of the association “by” the officer in 
question, followed by his title. Of course, an association may not make 
an affidavit as this may be done only by a person acting on its behalf.’® 


Removal of Directors, Officers, and Agents 


Many of the cooperative statutes contain provisions that deal with the 
matter of removing directors and officers before the expiration of their 
terms.”° Associations formed under these statutes should follow these 
provisions. 


At common law the general rule permits the board of directors to remove - 


officers and other agents elected or chosen by them or under their authority 
without a hearing, although it is advisable to hold a hearing. Liability 
on the part of the association on account of such action would depend 
on whether cause for removal existed.? On the other hand, ordinarily, 
directors and officers elected by the members may be removed by the mem- 
bers before the expiration of their terms only for cause and after notice 
and a hearing.”? 

When a director is required to be a stockholder it has been held that 
he loses the office when he ceases to be a stockholder.”* 

In a case in which officers of an association were “elected’’ by votes 
cast by proxies, when the bylaws of the organization did not provide for 
proxy voting, members of the association enjoined the officers from acting 
as such.** 

In a case which resulted from the discharge of an agent by a cooperative 
organization, it was said: *° 

Even though an agency is for a definite term, the principal has a right to revoke 
it before the expiration of the term, without incurring liability for damages, because 
of the agent’s failure faithfully to perform his express or implied undertakings as 
agent. 

“The default on the part of an agent which will justify the revocation of the contract 
is not confined to his dealings with the principal. This right of revocation for cause 
is held to extend to moral delinquencies, which are calculated to affect injuriously 
the agent’s reputation. : 

If the period for which an employee is employed is not specified, the 
general rule is that the employment is terminable at the will of either 
party, but the usages prevailing in the particular business and all the facts 
and circumstances may justify a different conclusion.”® 


* Agricultural Bond & Credit Corporation v. Courtenay Farmers’ Cooperative 
Association, 64 N. D. 253, 251 N. W. 881. 

» See sec. 15 of the Bingham Cooperative Marketing Act of Kentucky, p. 305 of 
Appendix. 

* Brindley. v.. Walker, 221 Pa: 28/7, /0°A,7/ 9405230 Re AGN 20s) 1 299144 
Gre 74: 

* Alliance Coop. Ins. Co. v. Gasche, 93 Kan. 147, 142 P. 882; Brindley v. Walker, 
221 Pa. 287, 70 A. 794, 23 L. R. A. (N. 8.) 1293; State ex rel. Koski v. Kylmanen, 
178 Minn. 164, 226 N. W. 401; 14aC. J. 74. 

*° Chemical National Bank of New York v. Colwell, 132 N. Y. 250, 30 N. E. 644. 

** Pohle v. Rhode Island Food Dealers Association, 63 R. I. 91, 7 A. 2d 267. 

* Coates v. Eastern States Farmers’ Exchange, 99 Vt. 170, 130 A. 709, 712. 
are ate v. Producers’ Live Stock Marketing Association, 256 Ky. 196, 75 S. W. 
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Liability for Wrongs Done 


If an officer, while acting within the apparent scope of the authority 
conferred upon him by the association, perpetrates a fraud on an innocent 
third party or otherwise violates the right of such party, the association 
probably would be liable although the officer was really acting for his 
own benefit.” 

Also, the officers of an association are liable for wrongs committed by 
them through the instrumentality of an association, and they may be held 
liable for any damage which they cause to third persons through the viola- 
tion of their legal rights.”§ 

The question sometimes arises as to whether a particular individual is 
an employee of a cooperative or an independent contractor. An asso- 
ciation will not, of course, be held liable for the acts of an independent 
contractor. In a Wisconsin case,’ the facts were found to warrant a con- 
clusion that the individual involved was the association’s employee and, 
accordingly, the association was held liable for injuries which he had caused. 
In a case involving the same question in relation to liability for unemploy- 
ment taxes, the individual also was held to be an employee.*° 

The statutes of some States impose duties and responsibilities on officers 
of corporations or associations. For instance, in many States officers are 
required by statute to file certain reports. Associations should ascertain 
the duties and responsibilities placed on officers of cooperatives by the 
statutes or constitution of the State in which the organization is formed, 
and officers thereof should govern their actions accordingly. 


Meetings of Associations 


Mee of the statutes under which cooperatives are formed contain 
provisions with respect to the holding of meetings. Frequently such 
statutes require that one meeting be held each year and permit the holding 
of special meetings at any time. ‘These statutory provisions should be 
followed. In the absence of a controlling provision in the statute or charter 
on the subject, an association may adopt bylaws to govern the calling of 
meetings and, of course, in any case the subject may be covered in bylaws 
that are consistent with the statute under which the association is formed 
and with its charter. 

When the statute so provides, meetings of an association may be held 
outside of the State, but in the absence of a statutory or charter provision 


7 Fidelity & Deposit Company of Maryland v. Merchants National Bank, 223 
Iowa 446, 273 N. W. 141; Hill v: Associated Almond Growers of Paso Robles, 90 
Cal. App. 291, 265 P. 873; Hamaker v. Fulton Farmers’ Association, 271 Pa. 465, 
114 A. 627; Engen v. Merchants’ @ Mfrs.’ State Bank, 164 Minn. 293, 204 N. W. 
963,434. LR 610: 

8 California Grape Control Board, Ltd. v. Boothe Fruit Company, 220 Cal. 279, 
29 P. 2d 857; Scott v. Shook, 80 Colo. 40, 249 P. 259: Springman Paper Products Co. 
v. Detroit Ignition Co., 236 Mich. 90, 210 N. W. 222; Tyler v. Savage, 143 U. S. 79, 
12 S. Ct. 340, 36 L. Ed. 82; Jamestown Iron & Metal Co., Inc. v. Knofsky, 291 
Pa. 60, 139 A. 611; Hilgendorf v. Schuman, 232 Wis. 625, 288 N. W. 184. 

*° Green Valley Cooperative Dairy Co. v. Industrial Commission, 250 Wis. 502, 
27N. W. 2d 454. 

® Rochester Dairy Co. v. Christgau, 217 Minn. 460, 14 N. W. 2d 780. See also 
Meredith Pub. Co. v. lowa Employment Security Commission, 232 Iowa 666, 6 N. W. 
aay, 
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authorizing this, it is safer to hold such meetings in the State of 
incorporation.*? 

It has been held that nonprofit nonstock corporations operating with a 
membership in different States may hold meetings of the members outside 
the State of incorporation even without a statutory provision authorizing 
Tiemsames 

Unless a statute specifies how notices of meetings shall be given the 
bylaws may state the method to be followed, such as by publication in 
certain newspapers or by mailing notices a certain number of days prior 
to the meeting. “It is not within the province of the courts to declare 
any form of notice of a shareholders’ meeting insufficient, if it complies 
with the charter and bylaws of the corporation, unless there is some spe- 
cific statutory provision to the contrary.” ** But where neither the statute, 
charter, nor bylaws authorized the giving of a notice of a special meeting 
which did not state the business to be considered at the meeting, such a 
notice was held invalid.** 

Generally, a bylaw providing for the giving of notices of meetings by mail 
should be so worded that the effectiveness of the notice will depend on its 
mailing rather than on its receipt. 

With respect to the general conduct of meetings the fundamental rule 
is that the majority controls.* A presiding officer, for instance, who refuses 
to allow the majority to express its will may be removed and another chosen 
in his stead. 

Reasonable election rules may be set forth in the bylaws of an associa- 
tion and if the bylaws authorize its directors to determine the election 
rules, a rule adopted by the directors providing that if a man votes twice 
only the ballot first cast shall be counted, is valid.*® 

Where a bylaw provided that all nominations for the office of director 
were to be made by shareholders at the regular meeting of directors in 
the month preceding the annual meeting of shareholders, it was held that 
this did not prevent the stockholders from electing persons as directors 
who had not been so nominated.*” 

As a general rule, a meeting at which less than a quorum is present may 
not be lawfully adjourned to meet at a subsequent date unless the statute 
or the bylaws of an association so authorize.** If a quorum is present at 
a meeting it may be adjourned to meet at a later date and the subsequent 
meeting is regarded simply as a continuation of the previous meeting.*® 


Quorum for Meetings of Members 


An association may adopt bylaws dealing with the procedure to be fol- 
* lowed in the conduct of meetings and specifying the number of members 


" Handley v. Stutz, 139 U. S. 417, 11 S. Ct. 530, 35 L. Ed. 227; Ballantine’s 
MANUAL OF CORPORATION LAW AND PRACTICE, sec. 168; 5 Fletcher CYCLOPEDIA COR- 
PORATIONS, Perm. Ed., sec. 2003. 

* In re George, 199 N. Y.S. 557, 205 App. Div. 234, affirmed in George v. Holstein- 
Friesian Association of America, 238 N. Y. 513, 144 N. E. 776. 

* Citrus Growers’ Dev. Association v. Salt River V. W. Users’ Association, 34 Ariz. 
1052208j)Pa7 730707. 

** Noremac, Inc. v. Centre Hill Court, 164 Va. 151, 178 S. E. 877. 
nieces a Aberdeen-Angus Breeders’ Association v. Fullerton, 325 Ill. 323, 156 

* Davis v. S. C. Cotton Growers’ Coop. Association, 127 S. C. 353, 121 S. E. 260. 

7 Commonwealth ex rel. Grabert v. Markey, 325 Pa. 433, 190 A. 892. 

* Noremac, Inc. v. Centre Hill Court, 164 Va. 151, 178 S. E. 877. : 
pense: v. Farmers’ Cooperative Creamery Company, 67 S. D. 379, 293 N. W. 
30D. 
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required for a quorum. When the bylaws specify the number of members 
necessary to constitute a quorum, a valid meeting cannot be held unless 
the number of members specified is present at the time each proposition is 
voted upon.*° 

-If the law of the State in which an association is formed specifies the 
number of members that must attend a meeting in order that there may 
be a quorum, this is controlling, and a bylaw in conflict therewith is void.*! 

At common law and in the absence of a statutory, charter, or bylaw 
provision changing the rule, the members who attend a meeting of an 
association constitute a quorum for the conduct of business. In other 
words, at common law those who come constitute a valid meeting for the 
transaction of business.*” 

If the bylaws require, say a two-thirds vote of members present to carry 
a proposition, members present but not voting cannot be counted as voting 
fog cithenside 


Voting Unit 


At common law a stockholder or member of an association has but one 
vote on questions coming before meetings of stockholders or members 
irrespective of the number of shares.** In a case decided by the Supreme 
Court of the United States it was said: 

Usually a stockholder is a member of the company and as such has a right to 
vote, but it does not necessarily follow that the right increases with the increase in 
stock, or that the right is lessened in case the number of shares owned by the 
stockholder should be diminished.” 

Statutes providing for the formation of cooperatives in many cases specify 
that members shall be entitled to only one vote on any question affecting 
the association. Unless each share of stock is given a vote by statute, those 
interested in forming an association may, if the incorporation statute au- 
thorizes, include a suitable provision in the articles of incorporation estab- 
lishing what the voting unit at meetings of the stockholders shall be. Unless 
in conflict with the law of the State or with a provision in its charter, the 
members of an association may adopt a bylaw establishing what the voting 
unit at meetings of the association will be.*® 

If there is a statutory or charter provision dealing with the matter, it 
controls; a bylaw, to be valid, must be in harmony therewith. In case 
there is no statutory, charter, or bylaw provision on the subject, the com- 
mon law rule of one vote for each member or stockholder prevails, without 
regard to the number of shares he may own. With respect to nonstock 
associations or corporations, this rule also prevails unless changed in one 
of the ways indicated. It should be observed that the generally accepted 
cooperative principle of one-man one-vote is merely an application of the 


Everts v. Kansas Wheat Growers’ Association, 119 Kan. 276, 237 P. 1030; Beale 
v. Columbia Securities Co., 256 Mass. 326,.152 N. E. 703. 

“| Gentry-Futch Co. v. Gentry, 90 Fla. 595, 106 So. 473. 

Morrill v. Little Falls Manufacturing Co., 53 Minn. 371, 55 N. W. 547, 21 
L. R. A. 174; Alliance Coop. Ins. Co. v. Gasche, 93 Kan. 147, 142 P. 882; Gilchrist 
v. Collopy, 119 Ky. 110, 82 S. W. 1018; Green River Manufacturing Co. v. Bell, 193 
NCP OGd elo) 25 Ee ho 2: 

*8 Tames R. Kirby Post No. 50 v. American Legion, 258 Mass. 434, 155 N. E. 462. 

“ Taylor v. Griswold, 14 N. J. Law 222, 27 Am. Dec. 33; Simon Borg @& Co. v. 
New Orleans City R. Co., 244 F. 617; In re Rochester District Telephone Co., 
ADEE Uitte lus ZeNe Yee tha Gedo oo: 

** Bailey v. Railroad Co., 89 U.S. 604, 635, 22 L. Ed. 840. 

6 Detwiler v. Commonwealth ex rel. Dickinson, 131 Pa. 614, 18 A. 990, 7 L. R. A. 
BD Te 
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common law rule on the subject. It has been said that “There is no rule 
of public policy which forbids a corporation and its stockholders from 
making any contract they please in regard to restrictions on the voting 
power,” ** provided the contracts do not violate any statutory or consti- 
tutional provisions, but if contrary to such provisions they have been held 
void.*8 

Cooperatives frequently own stock of other corporations. In the absence 
of restrictions in the articles of incorporation or bylaws of such a cooperative, 
it appears that its board of directors is free to determine how such stock 
shall be voted and action on the part of the members of the cooperative is 
unnecessary.*° 


Proxy Voting 


At common law every vote must be personally cast, and there is no right 
to vote by proxy.*° . Many of the cooperative statutes prohibit voting by 
proxies. It has been held that independent of statute a corporation may 
adopt a bylaw providing for voting by Proxy, assuming, of course, that 
proxy voting is not prohibited by statute.’ When proxy voting is per- 
mitted, it is not essential that the person to whom a proxy is given be 
himself a member or stockholder in the absence of a statute or bylaw re- 
quiring it.°? Many of the cooperative statutes under which cooperatives 
are formed permit the establishment of the delegate system of representation 
at meetings of the association. Unless prohibited by statute, any nonprofit 
association would apparently be free to establish the delegate system of 
voting at its meetings.”* 

Where the statute under which a nonstock organization was incorporated 
authorized the adoption of bylaws providing for proxy voting but no such 
bylaw had been adopted, officers who were “elected” through votes cast by 
proxies were illegally elected and could be enjoined from carrying on 
the business of the corporafion.** 

A provision in the Agricultural Adjustment Act of 1937 authorized co- 
operatives to vote on behalf of their members on the matter of whether 
a marketing order should be adopted. ‘The Supreme Court of the United 
States in upholding this provision said: °° 


This is not an unreasonable provision, as the cooperative is the marketing agency 
of those for whom it votes. If the power is in the Congress to put the order in effect, 
the manner of the demonstration of further approval is likewise under its control. 
These associations of producers of milk have a vital interest in the establishment of 
an efficient marketing system. This adequately explains their interest in securing 
the adoption of an order believed by them to be favorable for this purpose. 


“State ex rel. Frank v. Swanger, 190 Mo. 561, 89 S. W. 872, 874, 2 L. R. A. 
iN: S.) 121; Orme v. Salt River Valley Water Users’ Association, 25 Ariz. 324, 217 

mO35: 

* Brooks v. State, 3 Boyce 1, 79 A. 790, 51 L. R. A. (N. S.) 1126, Ann. Cas. 1915A, 
1133; Gaskill v. Gladys Belle Oil Company, 16 Del. Ch. 289, 146 A. 337. 

“® Fower v. Provo Bench Canal @ Irrigation Company, 99 Utah 207 Ot PAZ drs 15; 
certiorari denied 313 U.S. 564, 61 S. Ct. 841, 85 L. Ed. 1523. 

° Sagness v. Farmers’ Cooperative Creamery Gor,67 SD; 3794283 NeWe 360: 
Perry v. Tuskaloosa Cotton-Seed Oil-Mill Co., 93 Ala. 36429'Sor 20714 Ge J4907. 
, ees v. Farmers’ Cooperative Creamery Company, 6/29. D379, 293.N 7 We 

6 

*° Gentry-Futch Co. v. Gentry, 90 Fla. 595, 106 So. 473. 

® People ex rel. Hoyne v. Grant, 283 Ill. 391, 119 N. E. 344; Orme v. Salt River 
Valley Water Users’ Association, 95 Ariz. 324, 917 Bs935) 

™ Pohle v. Rhode Island Food Dealers Association, 637 Relat a/c Ane ds 26,7. 

® United States v. Rock Royal Cooperative, Inc., 307 U. S. 533, 559,99 S:; Ct. 
993, 83 L. Ed. 1446. 
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Bankruptcies and Receiverships 


alee question whether a cooperative is amenable to involuntary bank- 
ruptcy proceedings is one on which the courts have differed, although 
two circuit courts of appeals, the highest courts as yet to consider this ques- 
tion, have held that such associations are amenable to involuntary pro- 
ceedings. The bankruptcy act provides: °° 


Any natural person, except a wage earner or farmer, and any moneyed, business, 
or commercial corporation, except a building and loan association, a municipal, rail- 
road, insurance, or banking corporation, owing debts to the amount of $1,000 or 
over, may be adjudged an involuntary bankrupt * * *. 


Does the foregoing language include a cooperative? In answering this 
question in the affirmative the Circuit Court of Appeals for the Sixth 
Circuit said in partg * 


It is to be noted that the Bankruptcy Act refers not to corporations for profit, 
but to “business or commercial” corporations, and it is quite conceivable that a 
cooperative association might be organized to function without itself engaging in 
the conduct of any business. In such event it would doubtless not be amenable 
to the Bankruptcy Act. Doubtless, also, if the chief purpose of a corporation be 
religious, charitable, or educational it will not come within the purview of the 
Bankruptcy Act notwithstanding that some acts of business or commerce are 
incidentally performed. But where the chief purpose of the corporation is to 
carry on trade or commerce in an established field, and to do this primarily for the 
financial benefit of those who have joined in its organization and in the conduct 
of its affairs, there is but little room for doubt that the corporation is a “business 
or commercial” one within the intendment of the Bankruptcy Act. 


On the other hand, a contrary view has been taken in several district court 
cases. Thus, in a case involving the Wisconsin Cooperative Milk Pool, 
the district court ** refused to follow the rule of the Schuster case, just 
quoted, and held that a cooperative was not amenable to involuntary bank- 
ruptcy proceedings. However, as the footnotesindicates, the circuit court 
of appeals subsequently reversed this decision. ‘The subject in question has 
occasioned considerable discussion.°® 

Where members of a cooperative on its being placed in bankruptcy paid 
money to the trustee on account of a liability imposed upon them by the 
bylaws, it was held that the members were not entitled to recover such 
money because the liability under the bylaws was only to the creditors, since 
the trustee would distribute the funds among the creditors. It was further 
held that as the statute of limitations was simply a defense, the fact that 


ees eC At: 

7 Schuster v. Ohio Farmers’ Cooperative Milk Association, 61 F. 2d 337. Fol- 
lowed in In re South Shore Cooperative Association, 4 F. Supp. 772. See also 
In re Wisconsin Cooperative Milk Pool, 119 F. 2d 999, reversing 35 F. Supp.. 
787; and In re Wyoming Valley Coop. Association, 198 F. 436; In re Sedalia 
Farmers’ Cooperative Packing and Produce Company, 268 F. 898. Hanna, 
John. THE LAW OF COOPERATIVE MARKETING ASSOCIATIONS. 509 pp. New York. 
(RIM SSyororen else 

5 In re Wisconsin Cooperative Milk Pool, 119 F. 2d 999, reversing 35 F. Supp. 
787, 789. For similar holdings see In re Dairy Marketing Association of Ft. Wayne, 
Inc., 8 F. 2d 626; In re Weeks Poultry Community, Inc., 51 F. 2d 122. 

°° BANKRUPTCY—AMENABILITY OF FARMERS’ MARKETING COOPERATIVES TO INVOLUN- 
TARY PROCEEDINGS. 39 Mich. L. Rev. 1011 (1941); BANKRUPTCY—WHO MaAy BE- 
COME BANKRUPT—CORPORATIONS: COOPERATIVE MARKETING ASSOCIATION. 46 Harv. 
L. Rev. 326-327 (1932); Kalman, J. H. CooPpERATIVE MARKETING ASSOCIATIONS, 
AMENABILITY TO INVOLUNTARY BANKRUPTCY, POWER TO GHANGE CONTRACTUAL RE- 
LATIONSHIPS BY ALTERING BYLAWS. 10 Wis. L. Rev. 516-520 (1935). 
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some of the members could have pleaded the statute if sued on such claims 
was immaterial.®° 

If cause therefor exists, a receiver may be appointed for a cooperative. 
Insolvency—that is, inability to meet the demands of creditors, generally 
speaking—is one of the most common causes for the appointment of a 
receiver.°' In an Arkansas case ® the court refused to appoint a receiver 
because of breaches of the marketing contract by the officers of the asso- 
ciation, and refused to release the members involved from their contracts 
on account of such breaches. ‘The court pointed out that “the rule is not 
to appoint a receiver when the specified acts complained of may be remedied 
by injunction or are capable of redress by other available means.” 

Where the directors of a cooperative were unfaithful to their trust and 
were guilty of fraudulent practices, the appointment of a receiver was 
justified to preserve its property.®* 

Various facts and circumstances may operate to prevent the appointment 
of a receiver. It was held proper that action for the appointment of a 
receiver of a cooperative loan association was dismissed where the plaintiff 
owned only four shares of the stock of a par value of $40, and the Federal 
intermediate credit bank, the only creditor, seemed to be satisfied with the 
way the business of the association was being conducted, and there was 
nothing to show that the plaintiff had sought, through the officers or 
stockholders, a limitation of its affairs or change in its personnel.®* 

“The power of appointment is a delicate one, and to be exercised with 
great circumspection.” ® ‘Thus, in the case just quoted, none of the fol- 
lowing circumstances was held sufficient to warrant appointment of a 
receiver: failure of the officers to convince the Office of Price Administra- 
tion that the association was entitled to higher prices; failure to permit 
stockholders to examine the cooperative’s books; operation of a breeding 
farm; procedure of the association in paying withdrawing members for 
their part of the reserve fund; the existence of dissension among members; 
mismanagement and misconduct which was not so “gross or fraudulent as 
to affect the substantial rights of stockholders or creditors”; and breach of 
the marketing contract by deducting 6 cents, instead of 5 cents, per hundred 
pounds of milk. : 

Even though deductions made by an association were unauthorized, it 
was held that this did not entitle certain members of an association to have 
a receiver appointed for the association and an accounting where these 
members did not object to the deductions at the time they were made. 


In re South Shore Cooperative Association, 103 F. 2d 336, affirming 23 F. Supp. 
743. See also Huntington v. Waldorff, 13 N. Y. S. 2d 1355291) ADD: Diy. 1025, 
affirmed 281 N. Y. 746, 23 N. E. 2d 554. 

“Emmett State Bank v. Emmett Farmers’ Union Coop. Elevator & Mereintile 
Co., 116 Kan. 550, 227 P. 257; In re Community Cooperative Industries, Inc., 279 
Mich. 610, 273 N. W. 287; In re Farmers Cooperative Co., 200 Iowa 1160, 
206 N. W. 251; O’Brien Mercantile Company v. Bay Lake Fruit Growers’ Association, 
173 Minn. 493, 217 N. W. 940. 

® McCauley v. Arkansas Rice Growers’ Coop. Association, 171 Ark. 1155, 287 S. W. 
419, 426. 

* California Fruit Growers’ Association v. Superior Court, 8 Cal. App. 711, 97 
P. 769. See also Lee v. Farmers Coop. Association of Mountain View, 189 Okla. 
Delo becasue 

* Peeples v. South Carolina Agricultural Loan Association, Inc., 156 S. C. 429, 
NSPE 8 Op 7A she, 

© Indianapolis Dairymen’s Cooperative, Inc. v. Bottema, 226 Ind. 237, 79 N. E. 
2d 399; 226 Ind. 260, 79 N. E. 2d 409. Cf. Range v. Tennessee Burley Tobacco 
Growers Association, Tenn. , 298 8. W. 2d 545. 

* Boyle v. Pasco Growers’ Association, Inc., 170 Wash. 516, 17 P. 2d 6. 
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Where the stockholders of an association acquiesced in the apparently 
unauthorized investment of a part of its capital, the court refused to ap- 
point a receiver.* 

It was held that an assignment for the benefit of creditors did not pre- 
vent the appointment of a receiver for an insolvent cooperative.® 

The function of a receiver is to collect the assets and apply them on the 
debts of the concern involved. For instance, if an association had over- 
paid a member and a receiver was appointed for the association, the receiver 
could sue the member and collect the amount of the excess payment.®® 

Where a cooperative loaned money to a receiver to preserve property 
in his possession, it was entitled to payment before a person who had a 
mortgage on the property.” In a receivership proceeding the assets of a 
cooperative may be marshaled.” 

A receivership does not terminate or dissolve an association. It simply 
substitutes, for the life of the receivership,’* the management of the receiver 
for the management of the officers and directors of the association. 

Where a tobacco association entered into contracts with third persons 
to redry its tobacco and later the association was placed in the hands of 
a receiver, it was held that the redriers were not entitled to claim a lien 
on tobacco in their possession on account of money due for tobacco which 
had previously been redried and delivered, because the contracts under 
which the redrying of the tobacco had been done provided for an extension 
of credit which was inconsistent with the claim of a lien on the tobacco.”* 


Marketing Contracts 


CONTRACT has been defined as an agreement between competent 
parties, upon sufficient consideration, to do or not to do a particular 
lawful thing.“* To be binding and enforceable a contract must possess 
mutuality; that is, both parties must be bound, or neither will be. For 
instance, if one party agrees to sell a certain article, the other must agree 
to buy, or the agreement is void.‘? Preliminary negotiations between 
parties who have in mind the execution of a formal written contract cannot 
themselves be construed as constituting the contract."* In general, a 
cooperative may enter into all contracts necessary for the conduct of its 
business.‘7 
A contract or agreement by which a member of a cooperative appoints 
the association his agent for the sale and marketing of his product, to be 
valid, should also contain a provision in which the association agrees to act 
as such agent and do the work involved. The question whether cooperative 
marketing contracts possess mutuality has been before the courts in many 


8™ Brookshire v. Farmers’ Alliance Exchange of South Carolina, Limited, 73 S. C. 
1315 2S 2.56 /: 

® Milam County Cooperative Cotton and Mercantile Alliance v. Tennent-Stribling 
Shoe Company, 40 S. W. 331 (Tex. Civ. App.). 

° Cunningham v. Long (Maine Potato Growers’ Exchange), 125 Me. 494, 135 A. 
198. 

Colorado Wool Marketing Association v. Monaghan, 66 F. 2d 313. 

™ Leyden v. Calhoun Cooperative Creamery Company, 233 Ala. 289, 135 So. 317. 

™ Gaboury v. Central Vermont Ry. Co., 250 N. Y. 233, 165 N. E. 275. 

Clark Brothers @ Company v. Pou, 20 F. 2d 74. 

7 Blackstone’s COMMENTARIES, Book II, p. 442. 

% American Cotton Oil Co. v. Kirk, 68 F. 791; Willard, Sutherland © Co. v. 
United States, 262 U.S. 489, 43 S. Ct. 592, 67 L. Ed. 1086. 

7 Nickel v. Theresa Farmers Coop. Association, 247 Wis. 412, 20 N. W. 2d 117; 
A. E. Staley Mfg. Co. v. Northern Cooperatives, Inc., 168 F. 2d 892. 

7 In re Farmers’ Dairy Company’s Receivership, 177 Minn. 211, 225 N. W. 22. 
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cases. The courts have held that marketing contracts do possess mutuality.“ 

Inasmuch as marketing contracts universally require the association to 
do certain things, while obligating the members to do certain other things, 
the mutuality of such contracts appears to be beyond question. 

The Supreme Court of Wisconsin has held that the language of the 
cooperative marketing act of that State is such that the marketing contracts 
of associations formed under it need not possess mutuality.” 

A contract should be in writing and signed by both parties. It should 
clearly and fully set forth the rights, duties, and obligations of each of the 
parties. Particular care should be taken to make certain that the contract 
is clear upon every point involved. For when parties to a contract have 
apparently set forth in writing the understanding between them with 
reference to the matter involved, it is presumed to represent the entire 
agreement of the parties thereto, and ordinarily it cannot be successfully 
disputed by oral evidence.*° 

There are circumstances, however, in which oral testimony may be intro- 
duced to show the real character of a contract. Thus where the financial 
return to a renter member was substantially larger per unit than that of 
a regular member, it was held that a grower who had signed a regular 
member’s marketing agreement on the back of which was placed the words 
“renter member,” although the contract on its face did not contain any 
such term, could introduce oral evidence for the purpose of showing what 
was meant by the term “renter member,” and have his rights determined 
accordingly.** Under similar circumstances, where it appeared that the 
association and the grower at the time a regular member’s marketing agree- 
ment was signed both understood that the grower was to be a renter mem- 
ber, it was held that the marketing agreement could be reformed to accord 
with this fact.8? Again when it appeared that the marketing contract had 
been orally modified to guarantee a member a given amount of money for 
prunes “and pay in addition thereto such sum per ton as the prunes might 
bring net above $15” it was held that the contract as modified was bind- 
ing on the association and that, as the association had not pleaded that the 
contract was ultra vires, it was barred from making this defense.** Also, 
where the parties to a marketing contract consistently followed a method 
of payment from the outset for milk delivered which was different from 
that set forth in the written contract, it was held that they had modified 


* Warren v. Alabama Farm Bureau Cotton Association, 213 Ala. 61, 104 So. 264; 
Rifle Potato Growers’ Coop. Association v. Smith, 78 Colo. 171, 240 P. 937; Milk Pro- 
ducers’ Marketing Co. v. Bell, 234 Ill. App. 222; Burley Tobacco Growers’ Coop. 
Association Vv. Rogers, 88 Ind. App. 469, 150 N. E. 384; Louisiana Farm Bureau Cot- 
ton Growers’ Coop. Association v. Clark, 160 La. 294, 107 So. 115; Minnesota Wheat 
Growers’ Coop. Marketing Association v. Huggins, 162 Minn. 471, 203 N. W. 420; 
Oregon Growers’ Coop. Association v. Riddle, 116 Ore. 562, 241 P. 1011; Dark To- 
bacco Growers’ Coop. Association v. Mason, 150 Tenn. 228, 263 S. W. 60. 

® Watertown Milk Producers’ Coop. Association v. Van Camp Packing Co., 199 
Wise379, 2205Nt WwW. 2095226 NeW. 5 7 oye leo ie 

*° Dark Tobacco Growers’ Coop. Association v. Mason, 150 Tenn. 228, 263 S. W. 60; 
Elmore v. Maryland & Virginia Milk Producers’ Association, Inc., 145 Va. 42, 132 
SE. 521, 134 8. E. 472. 

* California Canning Peach Growers v. Williams, 11 Cal. 2d 221, 78 P. 2d 1154, 
1iCale2d 233p7SePecdetl ol 

* Stafford v. California Canning Peach Growers, 11 Cal. 2d 212, 78 P. 2d 1150. 
See also California Canning Peach Growers v. Harkey, 11 Cal. 2d 188, 78 P. 2d 1137. 

* Yakima Fruit Growers’ Association v. Hall, 180 Wash. 365, 40 P. 2d 123. See 
also California Canning Peach Growers v. Harkey, 11 Cal. 2d 188, 78 P. 2d 1137; 
California Canning Peach Growers v. Williams, 11 Cal. 2d 221, 78 P. 2d 1154, 11 
Cal. 2d 233, 78 P. 2d 1161; Stafford v. California Canning Peach Growers, 11 Cal. 
2d: 21257 6tPe 2d 1150: 
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the written contract by mutual agreement and the written provision was not 
enforcible.** But where an association, in its marketing contract, agreed 
to pay a grower an additional amount in the event the prunes sold for 
net prices higher than those paid at the time of delivery, the promise to 
pay an additional amount was conditional and the failure to make such 
a payment did not relieve a grower from his obligation to deliver under 
his contract.*° Ifa contract contains a trade term, oral testimony is admis- 
sible to show its meaning and when a marketing contract did not define 
the term “optional pool” testimony was admissible to do so.** 

The statement in a marketing contract that the association was to sell 
the commodities “‘at the best prices obtainable by it under market con- 
ditions” did not “mean the best prices that could be obtained by it in any 
one year or on several different dates during the same season” and it was 
held that the foregoing requirement was met if the officers of the association 
acted in good faith and in a reasonable manner.** When a contract or any 
provision thereof is ambiguous, the courts will adopt the practical con- 
struction which the parties have placed thereon and, in a certain case in 
which it was contended that a producer who had breached his contract 
was liable to a penalty of $25 for each day the breach continued, the court 
restricted the association to recovering only $25, because in previous 
instances this was the amount that members had been required to pay.** 

Subject to restrictions contained in the statute under which an association 
is formed or in its charter, an association has wide latitude with respect to 
the provisions it may include in its marketing contract. It may provide for 
any plan or device that is not contrary to law. For instance, an association 
may provide in its contract that it has the right to enter into contracts with 
producers different from the one in question.’ Likewise an association 
has wide latitude as to the manner in which it contracts with its members. 
It has been said— 


There is no reason why persons sui juris may not agree to be bound by the articles, 
bylaws, rules, and regulations of the association of which they are members.” 


If an association is entering into a long-term contract with members, it 1s 
advisable to include therein a provision permitting the association to enter 
into contracts in the future, with other producers, different from the instant 
ones. By this means, new contracts may be made which embody improve- 
ments and changes deemed desirable without the necessity of “signing up” 
the producers who sign the original contract; but the old members should 
be given an opportunity of signing the new contracts if they wish to do so. 
Thus the provision in the old contract authorizing the making of contracts 
different from the original one should specify that producers who have 
signed the same on request may sign the new contract. 


 Matanuska Valley Farmers Cooperative Association v. Monaghan, 188 F. 2d 906. 

*® California Prune @ Apricot Growers, Inc. v. Baker, 77 Cal. App. 393, 246 P. 
1081. 

% Burch v. South Carolina Cotton Growers’ Coop. Association, 181 8S. CG. 295, 
1878S. E. 422. 

87 Arkansas Cotton Growers’ Coop. Association v. Brown, 179 Ark. 338, 16 S. W. 
Z0ns J: 

8 Fort Dodge Cooperative Dairy Marketing Association v. Ainsworth, 217 Iowa 
712, 251 N. W. 85. See also Loomis Fruit Growers’ Association v. California Fruit 
Exchange, 128 Cal. App. 265, 16 P. 2d 1040; Wheelwright v. Pure Milk Association, 
208 Wis. 40, 240 N. W. 769, 242 N. W. 486; Mosher Grain v. Kansas Coop. Wheat 
Marketing Association, 136 Kan. 269, 15 P. 2d 421. 

See Cooperative Milk Service, Inc. v. Hepner, 198 Md. 104, 81 A. 2d 219. 

Watertown Milk Producers’ Coop. Association v. Van Camp Packing Co., 199 
Wis. 379, 225 N. W. 209, 226 N. W. 378, 380, 77 A. L. R. 391, 
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Cooperatives, as well as their members, should carefully observe the 
contracts entered into by them. In a Michigan case in which members 
of an association alleged that the association had violated the terms of the 
marketing agreement entered into with them and had diverted money due 
them, it was held they were entitled to maintain an action against the asso- 
ciation for an accounting.* When a milk association entered into marketing 
agreements with its members, providing the basis on which the associa- 
tion would account to its members for their milk, the board of directors 
of the association could not, at least against a member who had not 
consented thereto, provide for a different method of accounting to members 
for their milk.°? 

Long before the advent of cooperative marketing, the courts enforced 
crop contracts under which the seller agreed to deliver to the buyer the 
crop to be grown on his farm or on certain land,”* so that, aside from the 
cooperative feature, there is nothing inherently new in the idea of a pro- 
ducer entering into such a contract. 

Provisions are sometimes included in marketing contracts which permit 
members, with the approval of the association, to dispose of products covered 
thereby outside the association. In upholding the validity of such a pro- 
vision and of the action of the association thereunder, the Supreme Court 
of Washington said °*— 
it now may be considered settled law that, in the absence of arbitrary action, unfair 
discrimination, fraud, or something of like nature, the general control conferred upon 
the association by the contract will not be interfered with by the courts. 

Under provisions like that under discussion, inasmuch as an association 
could refuse permission to a member to sell products to third persons, the 
permission of the association may be conditioned on the member complying 
with or meeting terms which it specifies. 

Where a grower was under contract to market all his produce euueee 
to certain exceptions) through an association and on account of adverse 
marketing conditions the association was not able to market such produce, 
it was held that the association was justified in refusing to accept the 
produce tendered. On the other hand, it was held that the association, 
in refusing to permit the grower to market his produce through other 
channels, thereby breached its marketing agreement.®? In another case,°° 
involving a milk association, it was held a demand made by the association, 
that a member install expensive appliances on his premises for the proper 
cooling of milk ‘and imposing upon him an expense which made it im- 
possible for him to comply with the contract” which he had entered into 
with the association, might relieve the member of his obligation to do so. 
Apparently the member had not obligated himself in his contract to install 
appliances of the type in question. 


*" Pedowski v. Southern Michigan Fruit Association, 261 Mich. 271, 246 N. W. 58. 

” Rhodes v. Little Falls Dairy Say Inc., 230 App. Div. 571, 245 INGY 20. 
432, affirmed in 256'N. Y. 559, 177 N. E. 140; Fietz v. Central Milk Producers Coop. 
Association, TiC to 2aNGRY he! 2d 574. 

°° Briggs v. United States, 143°U."S. 346, 12 Si Ct 391 636eL. Ed180 spate 
Ellett, 19 Wall. 544, 86 U. or 544, 22 L. Ed. 183; Dickey v. Waldo, 97 Mich. 255, 56 
N. W. 608, 93L.R.A. 449. 

i Olympia Milk Producers’ Association v. Herman, 176 Wash. 338, 29 P. 2d 676, 
679. See also Washington Coop. Egg @& Poultry Association v. Taylor, 129 
Wash. 466, 210 P. 806. 

= Guglielmelli v. Walla Walla Gardeners’ Association, 157 Wash. 109, 288 P. 251, 
PIAS Reb: 

°° Watertown Milk Producers’ Coop. Association v. Van Camp Packing Co., 199 
Wis, 3795225 NAW 22095226. N. Wi378) 774A LR 
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A member of a marketing cooperative was evacuated from leased 
premises and executed a power of attorney which designated the association 
to care for growing crops during one year but did not provide for growing 
or marketing crops in subsequent years. It was held that he ceased to be 
a producer upon his evacuation and his failure to return after his release 
constituted a voluntary abandonment of his membership in the association.°* 

In a case involving a milk bargaining cooperative, the marketing agree- 
ment of the association permitted its members to market milk in a given 
market, provided the milk was not sold “‘for less than the price agreed upon 
and fixed by the association as the minimum price.” This contract was 
held valid.°* On the other hand where a marketing contract provided 
that “the association agrees to buy and the producer agrees to sell to it all 
milk produced or acquired by the producer’ but the association in fact 
handled no milk, it was held that a producer was entitled to have his milk 
contract canceled when the association refused to receive his milk.®® 

If under a marketing agreement an association is required to consult 
with its members prior to the sale of their products, an association may be 
liable for damages if it fails to consult with them before effecting a sale.’ 
An association which agrees in its marketing contract to pick, harvest, and 
market crops, at such time as shall be mutually agreed upon, is liable in 
damages to the grower if it fails to do so at the time agreed upon.? 

A producer, who was a member of a milk marketing association and had 
received from it a basic milk allotment, sold one-half of his herd of 
dairy cows to a person who had previously been entitled to receive from 
the producer one-half of the proceeds realized from the sale of milk. 
The producer contended, following the sale of one-half of his dairy 
cows, that he was entitled to have the association compute the amount 
to be paid him for milk delivered to the association “‘upon the basic average 
that would have been used to make such computation had the herd not 
been divided.” It was held, however, that under its bylaws, which were 
specifically made a part of the marketing agreement, the association had 
the right to readjust the basic allotment of the producer, following the 
sale of one-half of the herd.’ 

Where cotton was received by an association to be sold only on instruc- 
tions from the member in accordance with rules and regulations established 
by the board of directors of the association giving its members various 
options with respect to the sale of cotton delivered by them, it was held 
that the association was not guilty of conversion because it sold cotton, with- 
out instructions from the member, as the contract was construed to mean 
that such sales could be made provided an amount of cotton of equal grade 
and quality was kept on hand by the association.* 

In some instances marketing contracts contain provisions for the pay- 
ment of attorney fees to the association, in the event it enforces the con- 
tract through a suit. Many of the cooperative statutes specifically author- 


% Hiroshi Kaneko v. Jones, 235 P. 2d 768 (Ore.). 

* Johnson v. Georgia-Carolina Retail Milk Producers Association, 182 Ga. 695, 
186 S. E. 824. 

© Central Texas Dairymen’s Association v. Jones, 67 S. W. 2d 896 (Tex. Civ. App.). 

1 Texas Cotton Cooperative Association v. Lennox, 55 S. W. 2d 53 (Tex. Com. 
App.), reversing 37 S. W. 2d 331. 

2 Winter Garden Citrus Growers’ Association v. Willits, 113 Fla. 131, 151 So. 509. 

? Rhoten v. Dairy Cooperative Association, 155 Ore. 402, 64 P. 2d 523. 

4 Alabama Farm Bureau Cotton Association v. Dale, 223 Ala. 164, 134 So. 646. 
See also South Carolina Cotton Growers’ Coop. Association v. Weil, 220 Ala. 568, 
126 So. 637: 

5 Kansas Wheat Growers’ Association v. Windhorst, 129 Kan. 528, 283 P. 638, 
13a 423, 292)P. 7/7, 1o2Kane2), 294, P2928: on 


ize the inclusion in the bylaws of an association, or in its marketing 
contracts, of a stipulation for the payment of attorney fees. It has been 
held that a marketing contract may continue in effect after membership 
in an association has ceased.°® , 

An association or a member thereof may waive rights or conditions pro- 
vided for in marketing contracts. For instance, where an association was 
authorized to sell rice, at such price as it might determine in the absence 
of a written notice from a member, the requirement that such a notice 
be in writing was waived when the member refused to approve a sale of his 
rice at a price submitted by the association and a sale at such price by 
the association was held invalid.’ 

If marketing contracts entered into by producers with a cooperative 
provide that they may be assigned by the cooperative to another association, 
such a provision is valid, but if it is intended to have such contracts assigned 
care should be exercised to provide procedure for making the producers 
members of the assignee association. In two California cases * in which 
marketing contracts were assigned, it was held that the producers were not 
members of the association to which their contracts had been assigned. 


When May Cooperative Marketing Contracts Be Made? 


How early in the formation of a cooperative may producers enter into 
marketing contracts? May producers prior to the actual incorporation 
of an association make valid marketing contracts with it? According to 
the weight of authority, producers may sign marketing contracts which 
constitute an offer to contract with the proposed cooperative before its 
incorporation, and on the acceptance of this offer by the cooperative after 
its incorporation a binding contract results.® 

A producer may withdraw his offer to contract prior to its acceptance 
and thus prevent a binding obligation from coming into existence, unless 
the language of the contract shows that each producer signs because others 
have done so and for the purpose of inducing still others to sign contracts. 
But if the language of the contract is framed along the lines indicated or 
contains language showing that each producer receives some consideration 
for keeping his offer to contract open, then according to the weight of 
authority the offer may not lawfully be withdrawn.’° Of course, after an 
association is incorporated it may freely contract. 


Kinds of Cooperative Marketing Contracts 


What kinds of marketing contracts may producers make with their coop- 
eratives? Any kind that is consistent with law, but, to be more specific, the 


° Milk Producers’ Association v. Webb, 97 Cal. App. 650, 275 P. 1001. 

"Standard Rice Milling Company v. Scott, 174 Ark. 1180, 295 S. W. 401. See 
also Yakima Fruit Growers’ Association v. Hall, 180 Wash. 365, 40 P. 2d 123; 
California Prune & Apricot Growers Inc. v. Baker, 77 Cal. App. 393, 246 P. 1081; 
Producers’ Fruit Company of California v. Goddard, 75 Cal. App. 737, 243 P. 686. 

°Sun-Maid Raisin Growers of California v. Paul A. Mosesian & Son, Inc., 90 Cal. 
App. 1, 265 P. 828; Sun-Maid Raisin Growers of California v. K. Arakelian, Inc., 
90 Cal. App. 10, 265 P. 832. 

* Hart Potato Growers’ Association v. Greiner, 236 Mich. 638, 211 N. W. 45; Wash- 
ington Wheat Growers’ Association v. Leifer, 132 Wash. 602, 232 P. 339; Burley 
Tobacco Growers’ Coop. Association v. Rogers, 88 Ind. App. 469, 150 N. E. 384; 
Jefferson County Farm Bureau v. Stewart, 235 Ill. App. 370; Texas Farm Bureau 
Cotton Association v. Lennox, 257 S. W. 935 (Tex. Civ. App.); Meyers v. Wells, 
252. Wis. 3592;-3 le N.-Weedeoi2eel 4 Ca Ja Zoya tReC mieten 

* Collins v. Morgan Grain Co., 16 F. 2d 255; Coleman Hotel Co. v. Crawford, 
3S. W. 2d 1109,61 A. L. R. 1459 (Tex. Com. App.). 
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contract may be of the purchase-and-sale type or of the agency type if the 
statute under which the association is formed authorizes either or both types. 
If the statute is silent as to the type of contract that may be adopted, then 
it would appear that an association may adopt either type. 

- In the preparation of contracts it should be kept in mind that the right 
to contract is a fundamental and comprehensive one and that unless pro- 
hibited by law or public policy, persons may contract as they desire."! 
Marketing contracts should be clear and unambiguous and consistent with 
the statute under which the association is incorporated, its articles of incor- 
poration and bylaws.” 

Many of the cooperative statutes expressly authorize purchase-and-sale 
as well as agency contracts. Under either type of contract, the obligation 
of the cooperative, generally speaking, is the same, namely, to return the 
sale price of the producers’ products on the basis prescribed in the contract, 
less authorized deductions. In purchase-and-sale contracts, the purchase 
price can be the resale price, less authorized deductions. The fact that a 
specific purchase price is not named in the contract is immaterial because 
that is definite which can be made definite. 

In commercial contracts title passes although the amount to be paid 
for the goods in question may depend on the resale price received for them." 
“Under ordinary conditions, a valid agreement can be made for pur- 
chase and sale without the fixing of a specific price.” 1° Moreover, if a 
statute authorizes a purchase-and-sale contract, this resolves all doubt as to 
the passing of title as it is certainly competent for the legislature to prescribe 
the conditions which shall be sufficient to pass title to products. 

In a certain case *° it was said: 


We are dealing here with a special form of statutory contract, whose nature and 
legal effect are defined and determined by the act under which the contract has been 
made between the parties. It is clear, therefore, that such agreement need not con- 
form to the essentials of an ordinary contract of sale as to the certainty of the price. 


Just as a State may prescribe what shall constitute a deed which shall 
be sufficient to pass title to land, it has the power to declare what shall be 
sufficient to pass title to farm products. At common law independent of 
statute, if a cooperative employs a purchase-and-sale contract it should be 
held to pass title to the products to the association. In such contracts the 
parties agree and declare that the association buys and that the member 
sells. In the forms of such contracts generally employed there are no 
provisions inconsistent with the passing of title. Therefore the clear 
declaration of the parties with respect thereto should be given effect.” 


™ Morlock v. Mt. Forest Fur Farms of America, 269 Mich. 549, 257 N. W. 880. 

? Silveira v. Associated Milk Producers, 63 Cal. App. 572, 219 P. 461; Buford v. 
Florin Fruit Growers’ Association, 210 Cal. 84, 291 P. 170. 

#8 South Carolina Cotton Growers’ Coop. Association v. Weil, 220 Ala. 568, 
126 So. 637; Texas Farm Bureau Cotton Association v. Stovall, 113 Tex. 273, 253 
S. W. 1101, reversing 248 S. W. 1109 (Tex. Civ. App.) ; Brown v. Georgia Cotton 
Growers’ Coop. Association, 164 Ga. 712, 139 S. E. 417. 

Balch v. Ashton @ Co., 54 Iowa 123,6N. W. 146. 

1% United States v. Swift @ Co., and Swift & Co. v. United States, 270 U.S. 124, 
141, 46 S. Ct. 308, 70 L. Ed. 497. 

1° T ouistana Farm Bureau Cotton Growers’ Coop. Association v. Clark, 160 La. 294, 
107 So. 115, 118; Texas Farm Bureau Cotton Association v. Stovall, 113 Tex. 273, 253 
S. W. 1101, reversing 248 S. W. 1109 (Tex. Civ. App.) ; Brown v. Georgia Cotton 
Growers’ Coop. Association, 164 Ga. 712, 139 S. E. 417; Watertown Milk Producers’ 
Coop. Association v. Van Camp Packing Co., 199 Wis. 379, 225 N. W. 209, 226 N. W. 
Bibi, Aslan. 39 | 

17 See Olson v. Biola Coop. Raisin Growers Association, 184 P. 2d 742; affirmed, 
193 P. 2d 929; 33 Cal. 2d 664, 204 P. 2d 10. 
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It is universally held that the intention of the parties is the dominant 
consideration in determining if title passes under a given instrument.’® 
No better evidence of the intention of the parties could be had than their 
clear statement that the one sells and the other buys the products involved. 
The courts in numerous cases in which the contracts involved contained 
statements consistent with both sale and agency have held that title to the 
goods in question passes.*? 

In the purchase-and-sale contracts there may be certain practical ad- 
vantages in that it should be easier ordinarily to negotiate a loan on products 
to which the borrower has title, as the right to borrow money would be _ 
apparent; but if an agency contract authorizes an association to borrow 
money on products received under it, the right of an association to do so 
is clear. As is well known, the stocks and bonds purchased by brokers for 
their customers that are carried on margin constitute a substantial part of 
their business. These brokers do not take title to the stocks; title to them 
is in the purchasers.?”. Brokers daily borrow immense sums of money from 
banks on stocks and bonds thus held by them. ‘The authority of the broker 
to borrow money on such stocks comes from the fact that the customer has 
authorized him to do so. 

In buying from a cooperative, there will probably be those who prefer 
to buy from one that has title rather than from one that acts as agent. 
In one case the cautious buyer would seek to learn if the association had 
“good title” to the products it was offering for sale, and in the other case, 
the cautious buyer would seek to learn if the association was authorized 
to sell the products. 

So far as enforcement is concerned, the cooperative acts **. generally 
authorize associations formed’ under them, whether employing an agency 
or a purchase-and-sale contract, to provide for liquidated damages and they 
are also given the remedies of injunction and specific performance to com- 
pel members to deliver their products to an association. ‘The courts en- 
force agency * and purchase-and-sale ** contracts without discrimination. 

When an association is authorized to borrow money on products received 
from members, persons taking a lien on products after their delivery to an 
association as security for a loan made to it are as safe under an agency *4 
as under a purchase-and-sale contract, because superior liens in either case 
acquired prior to delivery of the products would take precedence over those 
subsequently acquired; and any action affecting the products taken after 
the delivery of the products and after the granting of liens by the associa- 


#23 R, C..L. 12163 46° Am. Jur. sec. 413, 

” Ferry @ Co. v. Hall, 188 Ala. 178, 66 So. 104, L. R. A. 1917B 620; Mishawaka 
Woolen Mfg. Co. v. Westveer, 191 F. 465. 

” Richardson, Trustee in Bankruptcy v. Shaw, 209 U. S. 365, 28 S. Ct. 512, 52 
L. Ed. 835, 14 Ann. Cas. 981; Duel v. Hollins, and Wiener, Levy & Co. v. Hollins, 241 
75.525, 36)89Gt615, 60 Lahde 43: 

7" See sec. 17 of Bingham Cooperative Marketing Act of Kentucky, p. 305 of 
Appendix. 

* Elephant Butte Alfalfa Association v. Rouault, 33 N. M. 136, 262 P. 185; Oregon 
Growers’ Coop. Association v. Lentz, 107 Ore. 561, 212 P. 811; Elmore v. Maryland 
& Virginia Milk Producers’ Association, Inc., 145 Va. 42, 132 S. E. 521, 134 S. E. 472. 

* Kansas Wheat Growers’ Association v. Schulte, 113 Kan. 672, 216 P. 311; To- 
bacco Growers’ Coop. Association v. Jones, 185 N. C. 265, 117 S. E. 174,,33 A. L. R. 
231; Texas Farm Bureau Cotton Association v. Stovall, 113 Tex. 273, 253 S. W. 1101, 
reversing 248 S. W. 1109 (Tex. Civ. App.). 

an ie Co. v.. Salem Fruit Union, 103 Ore. 514, 201 P. 222, 205 P. 970, 25 A. L. R. 
1090. 
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tion would have to respect the liens given by the association and conform 
to them. 

In the event an association using a purchase-and-sale contract were to 
fail, having on hand products or the money derived from the sale of them, 
a .question would arise whether the members under such contracts were 
merely common creditors along with other unsecured creditors or whether 
they were preferred creditors. Apparently they would be common creditors, 
as this is the general rule in analogous situations in which title to goods 
that have not been paid for has passed.”® Again, when title to the products 
passes to an association, as is the case under the purchase-and-sale form, 
a creditor of the association after obtaining a judgment could seize a suf- 
ficient quantity of the products to satisfy his judgment.”° 

It has been said that even under a purchase-and-sale contract an asso- 
ciation is essentially operating on an agency basis.27 ‘There would appear 
to be more basis for this view in regard to the fiduciary duties of an 
association to its members than in any other respect.?* 

If an association operates with an agency marketing contract, members 
would not be common creditors in the event of failure of the association.”® 
On the contrary, they would be entitled to receive full returns in accordance 
with their contracts or the return of their products, although to do so 
might leave creditors of the association unpaid. Any other rule would 
mean that the property to which the members had title could be taken to 
satisfy debts of the association, and it should be remembered that an asso- 
Clation is an entity separate and apart from its members. Again the 
fundamental rule is that property in the hands of an agent for the purpose 
of sale may not be seized by creditors of the agent to satisfy claims they 
have against him. 

During World War II, this issue was involved in cases brought by the 
Office of Price Administration in which it was alleged that cooperative 
dairies were paying to patrons amounts in excess of sums which could be 
paid to producers of milk under the price regulations. ‘The cooperatives 
argued that they were merely agents of their members in selling their milk 
and, therefore, the regulations were not violated so long as the farmers did 
not receive more than they would be entitled to receive had they sold their 
milk directly to consumers. In one case,*° the court concluded that even 
though the association was using a purchase-and-sale type of contract, it 
was simply acting as agent for its patrons in the sale of their milk. In an 
unreported case in Pennsylvania the opposite conclusion was reached.*? 


*® McKenzie v. Roper Wholesale Grocery Co., 9 Ga. App. 185, 70 S. E. 981; 
Heryjord v. Davis, 102 U.S. 235, 26 L. Ed. 160, 2 Ky. Law Rep. 95. 

6 McKenzie v. Roper Wholesale Grocery Co., 9 Ga. App. 185, 70 S..E. 981. 

*" Rhodes v. Little Falls Dairy Company, Inc., 230 App. Div. 371, 245 N. Y. S. 
432, affirmed in 256 N. Y. 559, 177 N. E. 140; Mountain States Beet Growers’ 
Marketing Association v. Monroe, 84 Colo. 300, 269 P. 886. See also Colorado- 
New Mexico Wool Marketing Association v. Manning, 96 Colo. 186, 40 P. 2d 972. 

> Hanna, John. THE LAW OF COOPERATIVE MARKETING ASSOCIATIONS. 309 pp. 
New York. 1931. See p. 211; Evans, Frank and Stokdyk, E. A. THE LAW oF 
AGRICULTURAL COOPERATIVE MARKETING. 648 pp. Rochester, N. Y. 1937. See p. 
145; Bogardus v. Santa Ana Walnut Growers’ Association, 41 Cal. App. 2d 939, 108 
P. 2d 52, and cases cited therein. 

° First National Bank of Elgin v. Kilbourne, 127 Ill. 573, 20 N. E. 681, 11 Am. St. 
Rep. 174; Lambert v. Military Ridge Cheese Company, 179 Wis. 359, 191 N. W. 
555; National Bank v. Ins. Co., 104 U.S. 54, 26 L. Ed. 693; Union Stock Yards 
National Bank v. Gillespie, 137 U. S. 411, 11 S. Ct. 118, 34 L. Ed. 724; 23 C. J. 352. 

°° Bowles v. Inland Empire Dairy Association, 53 F. Supp. 210. 

“1 Bowles v. Lehigh Valley Cooperative Farmers, Fed. Dis’t Ct., E. D. Penn., File 
No. 3484, decided November 8, 1944. 
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The issue was finally obviated by a change in the O. P. A. regulations 
which recognized that patronage refunds of a bona fide cooperative did 
not violate the price regulations. 

Sometimes the rights of associations insofar as third persons are concerned 
are affected by whether a contract is an agency or a purchase-and-sale con- 
tract. A New York statute required buyers of milk and cream from pro- 
ducers to give bonds to insure payment therefor. It was held in a case in 
which a cooperative took title to the milk and cream which it received from 
its members that it was not entitled to the protection of the bond given by a 
buyer to whom it sold milk and cream because the association was not 
regarded as a producer.** 

In a subsequent case involving a cooperative that operated on an agency 
basis a like conclusion was reached,** but later it was held ** that a coopera- 
tive operating on an agency basis was entitled to the protection of the 
bond. In this case the court, in referring to the fact that the cooperative 
mingled the milk of different producers, said— 

Irrespective of this mingling, the contract was one of agency and not of purchase- 
and-sale. 

It has been held that in computing its liability for a State franchise tax 
based upon the amount of business done by a corporation “within this 
State,’ a farming corporation could exclude transactions involving the sale 
in other States of agricultural commodities through brokers and, also, 
through agricultural cooperatives functioning on an agency basis.*° 

Under the Agricultural Adjustment Act of 1937 the word “purchased” 
was construed as meaning “acquired for marketing” and thus it was found 
applicable to cooperatives that operated on an agency basis, as. well as to 
those functioning on a purchase-and-sale basis.*® 

In a Minnesota case *’ recovery of excess payments for products was 
denied the trustee in bankruptcy for a cooperative creamery on the grounds 
that the contractual relationship between the creamery and its patrons was 
one of purchaser and seller; not that of principal and agent. 

If the papers defining the relationship between an association and its 
members do not state the capacity in which the association receives and 
markets their products but simply provide for the marketing of their 
products by the association, the relationship is one of agency, and title to 
the products does not pass to the association. 

in a Maine case ** in which the marketing contract did not specify 
whether it was a purchase-and-sale or an agency contract, a member’s 
fruit froze after gathering but before delivery to the association. The court 
held that the contract was an agency contract and that the loss fell entirely 
on the grower. 

In a purchase-and-sale contract a provision may be included placing the 
risk incident to the deterioration and loss of the crop on the member even 
after title to it has passed to the association. 


* Wilson v. Israel, 227 N. Y. 423, 125.N. E. 819. 

* People v. Shoemaker, 239 N. Y. S. 71, 228 App. Div. 314, affirmed in 254 N. Y. 
007, 1736N. Be 869: 

*" Pyrke v. Brudno, 243 App. Div. 493, 278 N. Y. S. 353, affirmed in 269 N. Y. 
652, 200 N. E. 42. 

* Irvine Co. v. McColgan, 26 Cal. 2d 160, 157 P. 2d 847. 

" United States v. Rock Royal Cooperative, Inc., 307 U. S. 533, 59 S. Ct. 993, 
83 L. Ed. 1446. But see State v. Dairy Distributors, 217 Wis. 167, 258 N. W. 386. 

* Elliott v. Adeckes, 240 Minn. 113, 59 N. W. 2d 894. See also the~discussion 
under “Excess Advances or Payments” on p. 113. 

* Haarparinne v. Butter Hill Fruit Growers’ Association, 122 Me. 138, 119 A. 116. 
Cf. Fjeldahl v. Homer Coop. Association, 11 Alaska Repts. 112. 
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A Wisconsin statute, under which buyers of products from a member 
of a cooperative were bound by a member’s assignment of funds to the 
association provided specified formalities concerning filing of the assign- 
ment and notice to buyer were complied with, was held applicable only 
where there is a sale of such products. The farmer-members of the coop- 
erative had entered into contracts with a processor, under which they 
agreed to plant seed peas furnished without charge by the canning company, 
and harvest and deliver the crop to the company for a specified com- 
pensation based on the quantity delivered. On these facts, the court held 
that the reservation by the company of title to the seed and the crop to be 
grown therefrom was valid, and the delivery of the peas under the contract 
was not a “sale” (1) within a contract by which the farmer had assigned 
to the cooperative a percentage of the receipts from the sale of the products, 
or (2) within the State statute under which the buyer of such products 
from a member of a cooperative is bound to recognize the member’s 
assignment of funds to the association.*® 


When Marketing Contracts Become Effective 


Marketing contracts frequently contain a provision that they will not 
become effective until contracts covering a specified acreage or portion 
of the products in question have been obtained. The power of deciding 
when the specified conditions exist is usually left with the board of directors 
or a special committee appointed for the purpose. Such a provision is 
valid, and the decision made wth respect to it is binding unless fraud or 
bad faith is established by the persons challenging the correctness of the 
decision.*® If the data submitted to the board of directors or the execu- 
tive committee that was vested with authority to make the decision in 
question are false, and known to be false by those submitting them, then the 
decision based thereon may be upset even though the board or committee 
acted in good faith.** 

In a Michigan case, a marketing agreement under which a grower had 
delivered his potato crop to the association for two seasons was held inef- 
fective because the association had employed an improper method of ascer- 
taining that sufficient acreage had been placed under contract to make 
the marketing agreements operative. The court was of the opinion that 
since the grower had no knowledge of the method used in computing the 
acreage under contract, he was not estopped from questioning the validity 
of the contract by performance under it.** 


© Cash Crops Coop. v. Green Giant Co., 263 Wis. 353, 57 N. W. 2d 376. 

“© Rowland v. Burley Tobacco Growers’ Coop. Association, 208 Ky. 300, 270 S. W. 
784; Washington Wheat Growers’ Association v. Leifer, 132 Wash. 602, 232 P. 339; 
Pittman v. Tobacco Growers’ Coop. Association, 187 N. C. 340, 121 8. E. 634; Poultry 
Producers of Central California v. Nilsson, 197 Cal. 245, 239 P. 1086; Martinsburg @ 
Potomac Railroad Co. v. March, 114 -U. S. 549, 5 S. Ct._1035, 29 _L. Ed.255; 
New England Trust Co. v. Abbott, Ex’r, 162 Mass. 148, 38 N. E. 432, 27 L. R. A. 
271; Berger Mfg. Co. v. Huggins, 242 F. 853; Bower-Venus Grain Co. v. Norman 
Milling @ Grain Co., 86 Okla. 152, 207 P. 297; Gratiot St. Warehouse Co. v. 
Wilkinson, 94 Mo. App. 528, 68 S. W. 581; Hayes Grain @ Commission Co. v. 
Federal Grain Co., 169 Ark. 1072, 277 S. W. 521. The principle involved 1s 
applicable to any matter or thing. 

“| Northwest Hay Association v. Chase, 136 Wash. 160, 239 P. 1; Wenatchee Dist. 
Coop. Association v. Mohler, 135 Wash. 169, 237 P. 300. 

Edmore Marketing Association v. Skinner, 248 Mich. 695, 227 N. W. 681. (For 
discussion of this case, see Hanna, John. THE LAW OF COOPERATIVE MARKETING 
AssociaTions, 509 pp. New York. 1931. See p. 191.) See also Kansas Wheat 
Growers’ Association v. Bridges, 133 Kan. 397, 1 P. 2d 265. 
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Where the chairman of the organization committee was required to sign 
a written statement to the effect that all conditions requisite to putting the 
marketing contract into effect had been performed and he had failed to 
do so, this was held to be a good defense to a suit against a member on his 
marketing contract.*® 

In view of the fact that a member of an organization committee did not 
investigate the correctness of a report made by a subcommittee, he was 
held estopped from showing that the preorganization requirements had not 
beenimet. = 

In a certain case,* it appeared that at the time a producer signed a mar- 
keting agreement with a cooperative, it was understood that the marketing 
agreement was not to become effective until the expiration of a prior con- 
tract with a commercial distributor, and, therefore, the association could 
not regard the producer as a member for all purposes and could not enforce 
the marketing agreement against him. 

In an Illinois case *° in which the contract was not to become effective 
unless 55 percent of the grain producers in the “township or trade terri- 
tory” signed the marketing contract, it was contended that this term was 
ambiguous and uncertain and that the contract was consequently void, but 
the court held that the term “township or trade territory” was not ambiguous 
since under the bylaws the boundaries of the territory were to be deter- 
mined by the association. 

If the contract specifies that a notice advising that the required sign-up 
has been effected will be mailed to each producer signing the contract and 
the notice is not mailed, the contract is not effective *” unless notice is 
waived.*® 

In a Tennessee *° case, it was said: 

Complainant and defendant having agreed that the contract should be treated 
as accepted by complainant as of the date of mailing such notice, and the fact of 
acceptance by the association deemed conclusive upon the mailing of the notice, it 
must be held that the contract became effective on the date that the notice was 
mailed to defendant, and not before. 

A contract may specify that public notice shall be given when the required 
sign-up is effected, and then notice may be given in the public press of 
the district. 

Ordinarily it would appear preferable to have the contract so drawn that 
it is effective and binding from the signing thereof but subject to cancela- 
tion in the event the required sign-up is not effected by a certain time. In 
this way questions regarding the status of the contract prior to the giving 
of the notice that the necessary sign-up has been obtained are eliminated. 

In preparing marketing agreements which are to become effective only 
upon the happening of prescribed conditions, care should be exercised to 
employ a simple, clear and conclusive procedure for making the required 
determination. 


* Kansas Wheat Growers’ Association v. Bridges, 133 Kan. 397, 1 P. 2d 265. 

“ Kansas Wheat Growers’ Association v. Windhorst, 129 Kan. 528, 283 P. 638, 
131 Kan? 425,292 P2777, 132, Kan.21 6294 Peo7a, 

* Cooperative Dairymen’s League v. Hansen, 23 Cal. App. 2d 493, 73 P. 2d 627. 

““ Farmers’ Educational and Cooperative Union of America, Illinois Division v. 
William Langlois, 258 Ill. App. 522. 

“Idaho Grimm Alfalfa Seed Growers’ Association v. Stroschein, 42 Idaho 12, 242 
P. 444, 47 A. L. R. 916. fs 

* Wenatchee Dist. Coop. Association v. Thompson, 143 Wash. 657, 255 P. 918. 
ato Tobacco Growers’ Coop. Association v. Mason, 150 Tenn. 228, 263 S. W. 
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Duration of Marketing Contracts 


For what period of time may a cooperative marketing contract be entered 
into? Many cooperative statutes °° prescribe the maximum number of 
years, frequently 10, that may be covered in a contract, and if the statute 
under which an association is formed contains such a provision it should 
be observed. If there is no restrictive provision on the subject in the law 
of the State or the charter of the association, then an association and its 
members are free to enter into marketing contracts for any period that may 
be agreed upon. | 

_ Provisions may be inserted in marketing contracts (unless the length of 
time a contract may run is restricted by law or by the charter of the asso- 
ciation) providing that the contract shall continue from year to year unless 
canceled on or before a certain date. 

In some instances cooperatives attempt to make their marketing contracts 
continuous although the statutes under which the associations are incor- 
porated prescribe maximum periods such contracts may run. 

In a Washington case °’ the statute restricted the period for which 
marketing contracts might run to 10 years and the contract provided that 
it should run— 
for a period of 10 years from the date hereof, and from year to year thereafter 
continuously; Provided, however, that the dairyman may cancel this contract 2 years 
after the date hereof by giving notice in writing to the association, * * *. 

With respect to the contention that the marketing agreement was invalid 
because it exceeded the 10-year restriction, the court said: 

Clearly the contract here under consideration is good for a period of ten years 
from its date and whether or not the language which purports to continue it in effect 
thereafter is binding cannot in any way affect the present situation. If that language 
be ineffectual, then it is surplusage only, and surplusage does not vitiate. If it be 
effectual, the courts will enforce it when the time comes. In the meantime, the act 
may be repealed or amended, and we cannot undertake to decide questions which 
may never arise. 

The holding in the foregoing case is believed to be sound, particularly 
as the provision in the Washington statute, like such provisions generally, 
did not provide that marketing contracts which exceed the statutory limi- 
tation are void. It has been held that a third person may not successfully 
contend that marketing agreements are void “because they were not made 
to terminate within 10 years as provided in the statute,’ and that “the 
claim that the agreements are ultra vires can be raised only by the State 
or by some member of the complainant association.” *? 

Cases arising under statutes which declare invalid contracts or leases 
made for a period in excess of that specified by statute are not directly in 
point in determining the validity of marketing contracts which exceed the 
statutory period; °’ but in some instances instruments which exceeded the 
statutory period therefor, although the statute did not provide that they 
were invalid, have been held void.** 


5° See sec. 17 of Bingham Cooperative Marketing Act of Kentucky, p. 305 of 
Appendix. 

Olympia Milk Producers’ Association v. Herman, 176 Wash. 338, 29 P. 2d 676, 
678. See also Robertson v. Hayes, 83 Ala. 290, 3 So. 674; McCullough v. Smith, 
243. eo. 

° Local Dairymen’s Cooperative Association v. Potvin, 54 R. 1. 430, 173 A. 535. 

8 Waldo v. Jacobs, 152 Mich. 425, 116 N. W. 371, 15 Ann. Cas. 343; Wegner v. 
Lubenow, 12 N.D. 95, 95 N. W. 442. 

5 Perry v. Missouri-Kansas Pipe Line Company, 191 A. 823 (Del. Ch.). 
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It is believed that if it is desired to provide for the continuation of a 
contract beyond the statutory period therefor, it should be possible to 
accomplish this purpose through provision that if the parties fail to termi- 
nate the contract during a specified period each year this fact shall operate 
to renew the same, thus making the contract one from year to year. ‘This 
would not appear to be in derogation of the statute but in recognition 
thereof. 


In a Colorado case ** 


it was said: 


Defendant association enters into a separate agreement with each of its members, 
by which he constitutes it his sole agent for the purpose of marketing and contracting 
for sale all sugar beets to be grown by him or for him within the state during each 
year, and from year to year thereafter, subject to the right of either party to the 
contract, at the end of any year, by written notice delivered to the other party on or 
before November 1 of each year, to terminate the same. In legal effect it is a 1-year 
contract at the option of either party. 

The Cooperative Marketing Act of Colorado, under which this asso- 
ciation was incorporated, restricted the period for which a marketing con- 
tract might be entered into to 10 years. Failure to terminate such a 
contract would appear to be the equivalent of a renewal thereof as the 
contract remains in effect only becauses the parties will that it shall do so; 
and such a contract does not appear to be contrary to statutory provisions 
restricting the period for which marketing contracts may be made. 

In the case just referred to, a sugar company, the only buyer of sugar beets 
in the territory, refused to enter into a contract with the association because 
of a stipulation requiring the sugar company to make another contract for 
3 additional years. ‘The court expressed the view that, since the contract 
of the association with its members covered only the production of 1 year, 
the association was not in a position to insist that purchasers of the mem- 
bers’ crops obligate themselves to accept these crops over a period of 4 
years; and that, under the circumstances, a member was entitled to have 
his marketing contract with the association canceled. 

With respect to the right to renew a contract in the manner outlined 
above, the following is pertinent: 

The parties made their own contract, and we perceive no reason why they could 
not provide for extensions of the life of the contract, without further notice to 
defendant, if they saw fit to so asree at the time they made such contract. Such 
an agreement, so far as we know, violates no settled principle of law or public policy.” 

Provision in a marketing contract permitting a member or the associa- 
tion to terminate it is valid. Such provisions, insofar as the members are 
concerned, are usually referred to as withdrawal provisions. A provision 
authorizing either party to terminate a contract does not affect its binding 
character. It affects only the length of time the contract may run. Unless 
the conditions for the termination of a contract are met, however, the can- 
cellation of the contract concerned is not effected. In other words, there is 
no termination unless conditions relative thereto are complied with. For 
instance, if a withdrawal provision permits a member to withdraw by giving 
30 days’ notice prior to a certain day, a notice that fails to give the full 30 
days is void and the attempt to withdraw fails.** 


°° Mountain States Beet Growers’ Marketing Association v. Monroe, 84 Colo. 300, 
269 P. 886, 887. See also Loomis Fruit Growers’ Association v. California Fruit Ex- 
change, 128 Cal. App. 265, 16 P. 2d 1040. 

°° Yerxa, Andrews & Thurston v. Randazzo Macaroni Manufacturing-Company, 
315°Mos 9275 2887S. We 20.55: 

°° Mosher Grain v. Kansas Coop. Wheat Marketing Association, 136 Kan. 269, 
15 P. 2d 421; Grays Harbor Dairymen’s Association v. Engen, 130 Wash. 169, 
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It is generally recognized that if an agreement provides the terms and con- 
ditions under which it may be canceled this method is exclusive.*® 

The period for which the marketing agreements of an association may run 
without a right on the part of producers to terminate them may become 
important in the enforcement of such contracts because, if marketing agree- 
ments are terminated while a suit to enjoin the violation of them is pending, 
the suit will be dismissed; and, if the marketing agreements may be termi- 
nated by the producers so as to virtually nullify the effect of an injunction 
prohibiting their breach, such relief may be denied.” 


Signing Marketing Contracts 


Even though a contract is signed without being read by persons capable 
of reading it, and although the claim is made that its contents were mis- 
represented, it is valid and enforcible if signed under normal conditions.*° 
The law proceeds upon the theory that a person must use some care and 
caution to protect himself and that he cannot complain of situations made 
possible by his own carelessness. 

If the signer of a contract is illiterate and the contract is misrepresented 
to him it may be rescinded.*! If a contract is signed with the understand- 
ing that it is not to become effective until the happening of a certain event, 
such as obtaining the approval of a third person, the contract fails if the 
approval is not obtained, or if the delivery of the contract was conditional 
and the grower was to have an opportunity of reading it before the contract 
became effective, it fails if this opportunity is not given.®*? Close questions 
of fact may arise under circumstances like these, and in a Virginia case 
the court refused to believe testimony that the contract had been con- 
ditionally delivered and hence held it binding. 

A wife or husband is not by virtue of the marriage relationship alone 
the agent of the other to sign a marketing contract; °° but if either had 
been given or had been represented by the other as having authority to 
market the crops grown, a marketing contract signed by the husband or 
the wife, as the case might be, would be binding on the other.” 


Contracts Obtained by Force or Fraud 


If solicitors, in seeking to get producers to sign contracts, make state- 
ments which are material and false relating to the affairs of the association, 


226 P. 496; Egyptian Seed Growers’ Exchange v. Hollinger, 238 Ill. App. 178; Meyer 
v. California Prune & Apricot Growers’ Association, 42 Cal. App. 2d 632, 109 P. 2d 
726. But see Taresh v. California Canning Peach Growers, 3 Cal. 2d 686, 45 P. 2d 
964. 

* Meyer v. California Prune @ Apricot Growers’ Association, 42 Cal. App. 2d 632, 
109 P. 2d 726. 

°° Pure Milk Producers’ Association of Greater Kansas City Territory v. Bridges, 
146 Kan. 15, 68 P. 2d 658. 

© Pittman v. Tobacco Growers’ Coop. Association, 187 N. C. 340, 121 S. E. 634; 
Tobacco Growers’ Coop. Association v. Chilton, 190 N. C. 602, 130 S. E. 312; Barron 
G. Collier, Inc. v. Stebbins, 236 Mich. 147, 210 N. W. 264. 

* Dunbar v. Tobacco Growers’ Coop. Association, 190 N. C. 608, 130 S. E. 505; 

Simpson v. Tobacco Growers’ Coop. Association, 190 N. C. 603, 130 S. E. 507. 
- © Tobacco Growers’ Coop. Association v. Battle, 187 N. C. 260, 121 S. E. 629. 

% Georgia Cotton Growers Coop. Association v. Smith, 163 Ga. 761, 137 S. E. 233. 

* Elmore v. Maryland & Virginia Milk Producers’ Association, Inc., 145 Va. 42, 132 
Sebeo2 lel 346S Oke 472. 

® Waken v. Davis, 112 Okla. 23, 239 P. 659; Sladkin v. Ruby, 103 N. J. Law 449, 
135 A. 880. 

°° Dark Tobacco Growers’ Coop. Association v. Garth, 218 Ky. 391, 291 S. W. 367. 
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contracts thus obtained may be set aside by the producers in suits promptly 
brought for this purpose. Also if such producers after discovery of the 
fraud promptly give notice to the association that they regard the contracts 
as invalid because of fraud and then refuse to recognize them in any way, 
they may defend suits brought against them by the association for failure 
to abide by the contracts by showing fraud in their procurement.®’ Prob- 
ably in some jurisdictions, although no notice of the fraud was given by the 
producers to the association, they could defend suits brought against them 
by the association by showing fraud in the procurement of the contracts.°* 

If duress, force, or intimidation is used to obtain a contract, the producer 
concerned may have it set aside or may defend when sued thereon, by show- 
ing the facts under which it was obtained.* 

In California the failure to exhibit a permit issued under the blue sky 
laws of that State, and as required by such laws, to a prospective member 
was held to constitute fraud and to justify the cancelation of the marketing 
contract entered into with a producer.”° 

Although force or fraud is involved in the procurement of a contract, if 
the producer recognizes the contract in any way after discovery of the fraud 
or the cessation of the force such as by making deliveries under it, or if he 
executes a proxy, thus asserting that he is a member of the association, 
when membership, if it exists, is by reason of the marketing contract or as 
a part thereof, or if by any other act a producer recognizes the contract 
as binding although procured by force or fraud, he will be deemed to have 
waived the force or fraud, as the case may be, and the contract may be 
enforced against him."* 

For statements made by solicitors or others in the procurement of con- 
tracts to amount to such fraud or misrepresentation as would authorize a 
rescission of a contract, the statements made must relate either to past or 
to present conditions or situations affecting the association, because a 
prophecy made or opinion expressed as to the things that will be accom- 
plished by the association are all matters in the realm of conjecture, and 
whether they will or will not come to pass is known by all concerned to be 
uncertain.’? In some jurisdictions, however, parties making statements, or 
expressing opinions concerning the future must honestly believe them.” 

If the person to whom false statements are made to induce him to sign 
a contract knows that the statements are false, he cannot rescind the con- 
tract because of them."* Oral statements or agreements made prior to the 


* Kansas Wheat Growers’ Association v. Vague, 118 Kan. 246, 234 P. 964; Kansas 
Wheat Growers’ Association v. Massey, 123 Kan. 183, 253 P. 1093; Kansas Wheat 
Growers’ Association v. Rowan, 123 Kan. 169, 254 P. 326; Burley Tobacco Growers’ 
Coop. Association v. Rogers, 88 Ind. App. 469, 150 N. E. 384; Placentia Coop. 
Orange Growers’ Association v. Henning, 118 Cal. App. 487, 5 P. 2d 444. 

® For a discussion of fraud in the procurement of stock subscriptions see p. 44. 

® Sun-Maid Raisin Growers of California v. Papazian, 74 Cal. App. 231, 240 
P. 47; Commonwealth (Burley Tobacco Society) v. Reffitt, 149 Ky. 300, 148 S. W. 
48,42 L.R. A. (N.S.) 329. 

* Klombies v. Weeks Poultry Community, Inc., 121 Cal. App. 175, 8 P. 2d 940. 

™ Kansas Wheat Growers’ Association v. Massey, 123 Kan. 183, 253 P. 1093; Kansas 
Wheat Growers’ Association v. Rowan, 123 Kan. 169, 254 P. 326; Dairy Cooperative 
Association v. Brandes Creamery, 147 Ore. 488, 30 P. 2d 338, 147 Ore. 503, 30 P. 
2d 344; Beaulaurier v. Washington State Hop Producers, Inc., 8 Wash. 2d 79, 
Lit Pe2d 559s 

® South Carolina Cotton Growers’ Coop. Association v. English, 135 S. C. 19, 133 
S. E. 542; Burley Tobacco Growers’ Coop. Association v. Rogers, 88 Ind. App. 469, 
150 N. E. 384; Hilgendorf v. Schuman, 232 Wis. 625, 288 N. W. 184. ii 

® Texas Farm Bureau Cotton Association v. Craddock, 285 S. W. 949 (Tex. Civ. 
App.) ; Dunbar v. Tobacco Growers’ Coop. Association, 190 N. C. 608, 130 S. E. 505. 

™ Simpson v. Tobacco Growers’ Coop. Association, 190 N. C. 603, 130 S. E. 507. 
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signing of a marketing contract regarding matters covered therein are 
merged in the written contract, and although inconsistent with the terms 
of the contract they may not be used for upsetting the contract.” 


When Title to Products Passes to the Association 


When does title to the products covered by a purchase-and-sale contract 
pass to an association? May an association take title to the fruit, grain, 
wool, or other agricultural product covered by its marketing contract prior 
to the time when the producer delivers the product to the association? 
The parties to a contract are free to include therein any terms they wish 
with respect to the passing of title and the rights and responsibilities of each 
in relation to the products involved. For instance, a contract may pro- 
vide that the title to products passes to the association before delivery of 
them, but that the risks incident to their holding, handling, and delivery 
are the producer’s.” 

As between the parties to a marketing contract there is apparently no 
question that the contract may be so drawn as to pass title to the association 
before the producer has delivered the products.” Many cooperative 
statutes expressly authorize the making of marketing contracts that pass 
title to the products involved prior to delivery to the associations formed 
under them. In many cooperative statutes language reading substantially 
as follows appears: “If they (members) contract a sale to the association, 
it shall be conclusively held that title to the products passes absolutely and 
unreservedly, except for recorded liens, to the association upon delivery; 
or at any other specified time if expressly and definitely agreed in the said 
contract.”’* This language expressly authorizes the making of marketing 
contracts that pass title to products prior to their delivery to an association. 
Obviously, a “purchase” of products after their sale to an association is 
not a recorded lien. 

In order to have the marketing contract pass title to the products covered 
by it, prior to the time when the products are delivered to the association, 
the marketing contract should read so as to make plain that it is a con- 
tract of sale rather than a contract to sell. If the marketing contract reads 
that the producer agrees to sell and the association agrees to buy, this 
language standing alone is generally construed to imply an executory contract 
as distinguished from an executed contract. In a North Carolina case, the 
court passed upon a marketing contract which read, “The association agrees 
to buy and the grower agrees to sell and deliver” the tobacco in question, 
and held that this was a contract to sell rather than a contract of sale.” 

A question *° arose as to the meaning of a provision in a marketing con- 


® Burley Tobacco Crowers’ Coop. Association v. Rogers, 88 Ind. App. 469, 150 N. E. 
384; Natchez Pecan Marketing Association v. Bramlett, 163 Miss. 596, 143 So. 429. 

© California Grape Control Board, Ltd. v. Boothe Fruit Company, 220 Cal. hoe 
29 P. 2d 857; Elgee Cotton Cases, SO°US Ss 180N 226? Kd863 Filtatreau *v: 
United States, 14 F. 2d 659. But see Colorado-New Mexico Wool Marketing Asso- 
ciation v. Manning, 96 Colo. 186, 40 P. 2d 972. 

™ Sun-Maid Raisin Growers of California v. Jones, 96 Cal. App. 650, 274 P. 557, 
hearing denied by State Supreme Court; Texas Hay Association v. Angleton State 
Bank, 291 S. W. 846 (Tex. Com. App.), reversing 285 S. W. 941; Beardsley v. 
Beardsley, [3S UM Se 262s 1eSs Cte g18994 Eb Mhd-928) 24.R) C.Lh sec. 312; Cali- 
fornia Canning Peach Growers v. Corcoran, 14 Cal. App. 2d 264,.907 Pae2d 1360. 

78 See sec. 17 of Bingham Cooperative Market Act of Kentucky, p. 305 of Appendix. 

® Tobacco Growers’ Coop. Association v. Harvey & Son Co., 189 N. C. 494, 127 
S)B.1545) 47Av Le Ro 928. 

°° Lennox v. Texas Farm Bureau Cotton Association, 16 S. W. 2d 413, 421 (Tex. 
Civ. App.). 
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tract requiring the grower “‘to sell and deliver to the association all the 
cotton produced or acquired by or for him * * *.” The court said— 

to enable a grower to deliver to the association cotton “acquired” by him the acqui- 
sition must be full and complete, not only of the title, but of the right of possession, 
as well, unhampered by any restrictions. Until the grower attains that status, he 
has never “acquired”? the cotton, so as to enable him to comply with his contract. 
To “acquire” cotton for delivery means to acquire the legal right and power to 
make a delivery. 

Because the tenants from whom the grower had purchased the cotton 
had delivered the cotton to warehouses and taken therefor receipts which 
they turned over to a bank which then made loans on the cotton to the 
grower to enable him to make advances to the tenants, it was held that the 
grower had not acquired possession of the cotton inasmuch as the right to 
possession was in the bank from which the loans had been obtained and, 
therefore, the grower could not be compelled by specific performance to 
deliver this cotton. 

In a Colorado case,** apparently because of the form of marketing agree- 
ment, the Court held that the rights of the association with respect to the 
wool covered by the marketing contract were junior to those of third 
persons. 

Assuming that a marketing contract is a contract of sale and one under 
which the title passes prior to the time when the products are delivered 
to the association, does the association concerned receive such a title to the 
products that any dealer or other person “buying” the products after the 
making of the marketing contract cannot get title to them? If the products 
are seized by a creditor of the producer or if a person takes a chattel mort- 
gage on them after the making of the marketing contract, are the rights 
of the association to the products superior to the rights of such creditors? 
In a majority of the States, an association concerned in a situation like any 
of those described would apparently have title to the products so that the 
association could recover damages (or the products) from any dealer who 
attempted to purchase them, or from any person who attempted to attach 
or seize them as the products of the producer, or from any person who was 
seeking to enforce a chattel mortgage on the products taken after their 
sale to the association. 

In a California case,*? raisins grown by a producer who had entered 
into a marketing contract with the Sun-Maid Raisin Growers of California 
were seized by the sheriff while they were in sweat boxes and before their 
delivery to the association, to satisfy a judgment which had been obtained 
by a creditor against the grower of the raisins. The Sun-Maid Raisin 
Growers of California then brought suit against the sheriff for the recovery 
of the raisins. The court held that title to the raisins was in the association 
at the time the sheriff seized them, and hence that the raisins could not 
be used to satisfy the claim which the creditor had against the grower. 
In determining that title had passed, the court emphasized the fact that 
the contract provided: 


That the buyer (Sun-Maid Raisin Growers, a corporation) does hereby purchase 
and the seller (Betel) does hereby sell all of the raisin grapes to be produced during 


" Colorado-New Mexico Wool Marketing Association v. Manning, 96 Colo. 186, 
40 P. 2d 972. 

* Sun-Maid Raisin Growers of California v. Jones, 96 Cal. App. 650, 274 P. 557, 
558, 559, hearing denied by the State supreme court; Merriman v. Martin, 113 Cal. 
App. 167, 298 P. 95. See also Texas Hay Association v. Angleton State Bank, 291 
S. W. 846 (Tex. Com. App), reversing 285 S. W. 941. 
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the years 1923 to 1937, inclusive. * * * This instrument is intended by the parties 
to pass to and vest in the buyer a present title and right of possession to all of the 
crops of raisin grapes covered hereby. ‘The buyer shall at all times have the right 
to enter upon said premises and remove the said crops therefrom; but the right of 
the buyer to so enter and remove said crops shall not affect the obligation of the seller 
to pick, cure and deliver the same as above provided. 


The Court said: 


Title passed when first the raisin grapes became property which could be the 
subject of ownership and sale. A potential existence of the grapes seems to answer 
this requirement. Arques v. Wasson.” This, of course, was long before the attach- 
ment which was levied upon a portion of the crop while in “‘sweat boxes” undergoing 
the final curing process. When the grower’s creditor, therefore, attached the raisin 
grapes or the raisins, whichever they were at the time of the levy, they belonged 
to respondent. 


When a cooperative took title to grapes on the vines and posted notice 
of purchase in the vineyard of the grower, it was held that the association 
could recover actual and exemplary damages from a corporation which, 
through its president, converted a portion of the grapes; and it was held 
that the claim that the association— 
suffered no damage because it intended to violate the state law by allowing the 
grapes to waste on the vines clearly cannot be relied upon by appellant.” 

Under the optional-pool plan of handling cotton, a stipulation in the 
marketing contract of a cooperative under which a member had the option 
“to determine when the price on his cotton will be fixed” was held not to 
be in conflict with a provision in the marketing contract providing that title 
to the cotton should pass to the association on its delivery.*° 

Even though title to commodities has passed to an association this dces 
not affect the obligation of the association to account to its members in 
accordance with the terms of the marketing contract. In this connection 
the following quotation from a Texas case * is significant: 

It being the clear intention of the members to create a true cooperative marketing 
association, under the powers enumerated by law and by the contracts, to perform 
certain services exclusively for its members, and to hold in the face of this intention 
that the delivery of the seed to the association was an absolute sale would destroy 
it as a cooperative marketing association. The members have conferred on this 
association, as their selling agent, such title to the cottonseed with plenary powers to 
handle and dispose of same, but the association handles the proceeds thereof for the 
benefit of itself and its members. 

It is true that at common law, as declared in some of the States, the sale 
of a commodity then capable of delivery, without its delivery to the buyer, 
is either conclusive or presumptive evidence of fraud if, subsequent to the 
sale, third parties in good faith acquire rights therein,*’ but the common 
law rule just stated is held to have little or no application in cases involving 
the sale of crops to be grown.** ‘This conclusion is apparently based upon 
the fact that a lawful contract may be made for the sale of crops to be 


8 Arques v. Wasson, 51 Cal. 620, 21 Am. Rep. 718. 

** California Grape Control Board, Ltd. v. Boothe Fruit Company, 220 Cal. 279, 
293D 2 dB) - BOG: 

© Burch v. South Carolina Cotton Growers’ Coop. Association, 181 S. C. 295 
187 S. E. 422. 

6 Texas Certified Cottonseed Breeders’ Association v. Aldridge, 122 Tex. 464, 61 
S. W. 2d 79, 83, reversing 59 S. W. 2d 320 (Tex. Civ. App.). 

pA Re CwlaSeCuL2. 

Bellows v. Wells, 36 Vt. 599; McCarty v. Blevins, 13 Tenn. 195, 26 Am. Dec. 
262; Hull v. Hull, 48 Conn. 250, 40 Am. Rep. 165; 24 R. C. L. sec. 315; Lieberman 
v. Knight, 153 Tenn. 268, 283 S. W. 450. 
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grown °° and, as the crop is not then in existence, its delivery at the time 
of sale is manifestly impossible.*° 

In many of the States, statutes have been passed making the retention 
of possession of goods sold by the seller either presumptive or conclusive *” 
evidence of fraud as to third persons subsequently acquiring rights in the 
property sold. Generally, such statutes are so drawn that they have no 
application to the sale of growing crops or crops to be grown. For in- 
stance, in the case cited above, involving the Sun-Maid Raisin Growers 
of California, it was urged that the sale of the raisins was void because 
of the statute of California requiring the delivery of property sold, but the 
court pointed out that this statute only declares that transfers of property 
without the delivery thereof are void “if made by a person having at the 
time the possession or control of the property.’ Obviously, at the time the 
marketing contract covering the raisins was signed the grower did not have 
possession or control of the grapes which had not then been grown.” 

In Oregon the Uniform Sales Act provides in part: 

Where a person having sold goods continues in possession of the goods, or of 

negotiable documents of title to the goods, the delivery or transfer by that person, 
or by an agent acting for him, of the goods or documents of title under any sale, 
pledge, or other disposition thereof, to any person receiving and paying value for 
the same in good faith and without notice of the previous sale, shall have the same 
effect as if the person making the delivery or transfer, were expressly authorized by 
the owner of the goods to make the same. 
Under this Act, it was held that, when a dealer bought of a member of a 
cooperative wool which the member was obliged to deliver to the association 
under a marketing agreement that on its face passed title to the wool to the 
association, the dealer acquired good title to the wool inasmuch as the 
dealer did not have notice of the marketing agreement.** 

Some of the State statutes relative to the retention of possession of goods 
sold by the seller make the retention of such possession merely presumptive 
evidence of fraud as to third persons. In a Minnesota case, referring to 
such a statute, the court said: 

It provides in express terms that such possession shall be presumed to be fraud- 
ulent and void as against subsequent purchasers in good faith, unless those claiming 
under such sale make it appear that the sale was made in good faith and without 
any intent to defraud such purchasers.™ 

In this case a person purchased an automobile and allowed the machine 
to continue in the possession of the seller, who subsequently borrowed 
money on the machine, giving as security a chattel mortgage thereon. The 
buyer of the automobile brought suit against the person who claimed it 
under the chattel mortgage and, as the court found that the buyer of the 
automobile had acted in good faith, the buyer won. 

Either by reason of statutes or by decisions of the courts, many States 


° Dickey v. Waldo, 97 Mich. 255, 56 N. W. 608, 23 L. R. A. 449. 

°° 24R.C. L. sec. 315; Bellows v. Wells, 36 Vt. 599. 

* Brown v. Herrick, 34 Idaho 171, 200 P. 117. 

” Sun-Maid Raisin Growers of California v. Jones, 96 Cal. App. 650, 274 P. 557, 
hearing denied by the State supreme court. See also Bloom v. Welsh, 27 N. J. 
Law 177; Flynt v. Conrad, 61 N. C. 190, 93 Am. Dec. 588; Cook v. Steel, 42 Tex. 53. 

* Pacific Wool Growers v. Draper & Co., 158 Ore. 1, 73 P. 2d 1391, 1393. 

* Wilson v. Walrath, 103 Minn. 412, 115 N. W. 203, 204, 24 L. R. A. (N.S.) 1127. 
See also Kimball v. Cash, 176 N. Y. S. 541, 107 Misc. Rep. 363; Godman v. Olson, 
38-NEDP 5604165 INSWe oD, -' 
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have adopted the rule that the retention of possession of goods sold by the 
seller is only presumptive evidence of fraud as to third persons.*° 

The common law rule, in some States, made the retention of the pos- 
session of goods sold void as to third persons. The rule, apparently, at 
common law had no application to growing crops and this common law, 
as well as the rules prescribed by statutes of frauds, is generally not applicable 
to growing crops. 

Again at common law and under statutes, as a general rule, if a third 
person subsequent to the sale of goods (the possession of which is retained 
by the seller) has notice of the fact that the goods have previously been 
sold, his rights are junior to the rights of the person who purchased the 
goods in the first instance, and under these circumstances the fact that there 
has been no actual delivery of the goods is immaterial; * for the general 
rule is that “A purchaser with notice of a prior contract to sell or to lease 
takes subject to such contract, and is bound in the same manner as his 
Vendor to Cary itinte execution; ~. ~a* 4 

In view of the state of the law as indicated above, persons who buy 
farm products from producers who have entered into marketing contracts 
with their associations to sell such products to the association, run a great 
risk in doing so, even though they may be unaware of the marketing con- 
tract of the association; because it will be remembered that, if title to the 
products covered by a marketing contract has passed to the association, an 
association may be able to recover damages or the products from any 
person acquiring the same from a producer without its consent. 

The foregoing discussion is entirely independent of the statutes that have 
been passed in some States providing for the filing or recording of marketing 
contracts of cooperatives, for the purpose of giving notice to the world of 
the rights of an association under them. If such a statute has been passed 
in a State, third persons are undoubtedly bound who attempt to purchase 
or acquire liens on the products of members after the filing or recording 
of the marketing contracts. 

In Arizona,®* New Mexico,*”? Oregon,’ South Carolina,? Virginia,* and 


* Shaul v. Harrington, 54 Ark. 305, 15 S. W. 835; Holliday v. McKinne, 22 Fla. 
153; Osborn v. Ratliff, 53 Iowa 748, 5 N. W. 746; Gardiner Bank v. Hodgdon, 14 
Me. 453; Brooks v. Powers, 15 Mass. 244, 8 Am. Dec. 99; Johnston v. Dick, Hill 
& McLean, 27 Miss. 277; Rea v. Alexander, 27 N. C. 644; Hombeck v. Vanmetre, 
9 Ohio 153; Benjamin v. Madden, 94 Va. 66, 26 S. E. 392; Poling v. Flanagan, 41 
W. Va. 191, 23 S. E. 685; Fitzgerald v. Meyer, 25 Neb. 77, 41 N. W. 123; Williams 
v. Brown, 137 Mich. 569, 100 N. W. 786; Prentiss Tool G Supply Co. v. Schirmer, 
136 N. Y. 305, 32 Am. St. Rep. 737, 32 N. E. 849; Patterson Co. v. People’s Loan and 
Savings Co., 158 Ga. 503, 123 S. E. 704. 

*% Watertown Milk Producers’ Coop. Association v. Van Camp Packing Co., 
POOR Wass 970. 2204 Nai 209 e220 °N, WioGs Oe AnvLaRa3o!) Haich-v. O1l. Co, 
100 U. S. 124, 25 L. Ed. 554; Clark v. Shannon @ Mott Co., 117 Iowa 645, 91 N. W. 
923; Bridgham v. Hinds, 120 Me. 444, 115 A. 197, 21 A. L. R. 1024; Dieckman v. 
Young, 87 Mo. App. 530; 35 Cyc. 304, 345. 

* Pomeroy’s EQUITY JURISPRUDENCE, 3d ed., sec. 688, p. 1385; Union Pacific Rail- 
way Co. v. McAlpine, 129 U. S. 305, 9 S. Ct. 286, 32 L. Ed. 673; Gore v. Condon, 
82 Md. 649, 33 A. 261. See also California Grape Control Board, Ltd. v. Boothe 
Fruit Company, 220 Cal. 279, 29 P. 2d 857; Pacific Wool Growers v. Draper & Co., 
L5S:@Orevievideheszd.ls9 ky 

* Arizona Code Ann. 1939, sec. 49-714. 

° New Mexico Statutes Ann. 1953, sec. 61—5—5 n. 

* Oregon Revised Statutes 1953, sec. 62.150. 

? Code of Laws of South Carolina 1952, sec. 60-352. 

° Code of Virginia 1950, sec. 13-280. 
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Wisconsin,* provision has been made for the filing or recording of marketing 
contracts for the purpose of giving notice to all concerned of the rights of 
the association with respect to the crops covered by marketing contracts. 

The cooperative marketing act of Indiana °® provides that— 

Growers of agricultural products who have signed any such marketing agreement 
with cooperative marketing associations organized hereunder shall be permitted to 
place crop mortgages upon their crops; but said crop mortgages and any other liens 
shall be subordinate to the right of such association to take delivery of any such 
crops covered by the marketing agreement. 


Restrictions on Association’s Right To Sell 


If an association receives commodities to sell subject to certain restrictions 
such as that all sales are to be approved by the member, or that no sales 
will be made before a certain date, these restrictions should be observed 
if the association is to avoid risk of liability. The question arises whether 
an association may ever sell goods in its possession, if to do so would be 
contrary to an agreement which the association has made. 

In a Texas case ° a cooperative had entered into a written contract with 
a member, under which the association had the authority to sell the cotton 
delivered pursuant thereto, but later the association entered into an oral 
understanding with the member that it would not “sell the 1,095 bales of 
cotton without first consulting” the member “as to the price to be paid 
therefor.’ The association sold the cotton without first consulting the 
member and the member recovered a judgment against the association be- 
cause of its failure to abide by its oral agreement. 

If a factor receives a consignment of goods to be sold subject to restric- 
tions as to price or terms of sale and he makes advances on the goods or 
incurs expenses with respect thereto, it is generally held that he may pro- 
ceed to sell the goods if the consignor, after reasonable notice, fails to 
reimburse the factor for the advances or the expenses incurred.’ No reason 
is apparent why under comparable circumstances an association could not 
sell commodities which it had received from its members for sale, if the 
members after reasonable notice, failed to reimburse the association. It 
may be that in a particular case the terms of the marketing contract of an 
association might alter the situation; but, generally, it is believed that an 
association is entitled to sell commodities for the purpose of reimbursing 
itself under conditions where a factor might do likewise. 

In the interest of operating efficiency an association should have broad 
powers of sale; and, in general, restrictions on its authority to make 
sales should be avoided. Some associations which operate on a pool basis 
include provisions in their marketing contracts which specifically authorize 
them to set a value on the residue of commodities which are on hand at the 


‘ Wisconsin Statutes 1953, sec. 185.08, replaced by sec. 185.52 after June 30, 1956, 
Wis. Laws 1955, c. 368, p. 435 et seq; construed in Watertown Milk Producers’ Coop. 
Association v. Van Camp Packing Co., 199 Wis. 379, 225 N. W. 209, 226 N. W. 378, 
77 A. L. R. 391. See also Spencer Cooperative Live Stock Shipping Association v. 
Schultz, 209 Wis. 344, 245 N. W. 99: Wisconsin Cooperative Milk Pool v. Saylesville 
Cheese Manufacturing Company, 219 Wis. 350, 263 N. W. 197; Neillsville Shipping 
Association v. Lastofka, 225 Wis. 350, 274 N. W. 280. 

° Burns Indiana Statutes Ann., sec. 15-1615 (d). 

° Texas Cotton Cooperative Association v. Lennox, 55 S. W. 2d 543 (Tex. Com. 
App.), reversing 37 S. W. 2d 331. See also Imperial Valley Long Staple Cotton 
Growers Association v. Davidson, 58 Cal. App. 551, 209 P. 58: Sullivan v. American 
Fruit Growers, Inc., 45 Idaho 153, 260 P. 1029. 

* Brown v. Southern Grocery Company, 168 Ark. 547, 271 S. W. 342,40 A. L. R. 
383. See note in 40 A. L. R. 387. 
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close of a marketing period and to account to their members accordingly. 
Thus an association is enabled to make a final settlement for a crop although 
a portion may not have been sold. Such an authority should be carefully 
and conservatively exercised. 


Pooling 


Pooling is widely practiced by cooperatives. Pooling should be thought 
of as an averaging process, an averaging with respect to products, prices, 
expenses, or returns. In the case of products, this involves a grading of 
the products received from each member and a separation of such products 
according to grade for sale purposes. If the pool is a seasonal one, when all 
the products received from the members for a given crop year have been 
sold, the quantity that each member has had in each grade is multiplied by 
the average price per unit received for all the products in that grade, and 
thus the total amount that each member is entitled to receive after the 
deduction of marketing expenses and any other authorized deductions is 
determined. 

Daily, weekly, monthly, or seasonal pools, if authorized, could be estab- 
lished; or the pool might consist of a single shipment, say of livestock; 
but the principles underlying all such pools are the same. Generally, in 
long-time pools, one or more advances may be made to members after 
the receipt of the products, and then final settlement is made after the 
sale of all the products in the pool and after it is known what the total 
expenses of the association for the year will be. 

Marketing expenses are pooled either on the basis of units of product or 
on the basis of value. Marketing expenses, even when products are pooled 
for periods of less than 1 year, are often on a yearly basis. ‘This is fair, 
as expenses continue throughout the year and the association must be 
maintained. Broadly speaking, any pooling method for any of these things 
is valid provided the members have consented thereto * either in the bylaws 
or in the contract. 

The right of an association to determine conclusively the grade of prod- 
ucts received from its members, if authorized to do so by its bylaws or 
marketing contract, is established.° 

The question whether pooling or grading is properly done appears to be 
open only in case of fraud or such gross mistake as to imply bad faith.” 

Unless an association is authorized to pool products or expenses or gains 
or losses, it may not do so. In an Oregon case involving a milk association, 
the cooperative attempted to apportion losses arising from the fact that 


* Reinert v. California Almond Growers Exchange, 9 Cal. 2d 181, 63 P. 2d 1114, 
70 P. 2d 190; Washington Coop. Egg & Poultry Association v. Taylor, 122 Wash. 
466, 210 P. 806; McCauley v. Arkansas Rice Growers Coop. Association, 171 Ark. 
1155, 287 S. W. 419; Tobacco Growers’ Coop. Association v. Jones, 185 N. C. 265, 
117 S. E. 174, 33 A. L. R. 231; Martinsburg @ Potomac Railroad Co. v. March, 
aso a0 oe Cts 055.29 L. Ed. ia lowe Relsey v. Early Grain & Elevator Com- 
pany, 206 S. W. 849 Giex Civ. App.). 

* Washington Coop. Egg @ Poultry Association v. Taylor, 122 Wash. 466, 210 P. 
806; McCauley v. Arkansas Rice Growers’ Coop. Association, 171 Ark. 1155, 287 
S. W. 419; Martinsburg @ Potomac Railroad Co. v. March, 114 U.S. 549, 5S. Ct. 
130n 207 hd e255, 

* Martinsburg & Potomac Railroad Co. v. March, 114 U. S. 549, 5 S. Ct. 1035, 
29 L. Ed. 255; New England Trust Co. v. Abbott, Ex’r, 162 Mass. 148, 38 N. E. 
432,27 L. R. A. 271; Berger Mfg. Co. v. Huggins, 242 F. 853; Citizens’ Independent 
Mill & Elevator Co. v. Perkins, 52 Okla. 242, 152 P. 443; Hayes Grain @ Com- 
mission Co. v. Federal Grain Con LOO°ATKe 10/2.°277 45. W. 521; Arkansas Cotton 
Growers Coop. Association v. Brown, 179 Ark. 338, 16 S. W. 2d 177. 
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certain milk dealers had rejected milk. A member, whose milk had been 
accepted and paid for by the dealer at the full sale price, objected to bearing 
any part of the loss on account of the rejected milk. He successfully sued 
the association and recovered the amount of the loss which the association 
sought to have him bear."” 

Of course, if the bylaws or marketing contract of an association provides 
for a certain method of pooling, this method and no other should be fol- 
lowed.'2 An association’s bylaws and marketing agreement provided for 
daily pools, and it was held that this barred the association from distributing 
the proceeds of sales to members in any other way, regardless of the fact 
that the officers of the association apparently were of the opinion that 
“inequitable” results were thus attained.'? On the other hand, if an asso- 
clation is not authorized to pool commodities which it is handling, it may 
be liable if it mixes the commodities received from one member with those 
received from others." 

Under the usual form of pooling contract, if products are burned the 
insurance proceeds take the place of the products in the pool, and the fact 
that the identity of the products burned is known is immaterial and does 
not give the producer of them any rights to the insurance proceeds inde- 
pendent of his rights of participating in the returns of the pool."® 

Generally, it appears that a member of an association pooling and 
marketing agricultural commodities is entitled to receive an itemized 
statement, by pools, showing gross prices received for such products and 
how the net amount to be paid him by the association was determined.'® 

Milk associations frequently employ equalization pools into which dis- 
tributors of milk make payments based upon the specific uses made of the 
milk delivered by the members of an association, for the purpose of 
equalizing the returns to members.’ 

A marketing contract may be so drawn that, even if the grower is given 
the option of determining when “his products” shall be sold or the “price 
fixed” with reference thereto, the association is not required to keep on 
hand the specific products delivered by the member, but only an equivalent 
quantity of products of like grade.*® 

Some associations use marketing contracts which give their members 
various options with respect to the pooling and selling of their commodi- 
ties.'? Sometimes a member may be given the option to have his com- 
modities sold separately. 

When an association was authorized to pool products and proceeds 
arising from their sale, the relation existing between the association and 


“ Steelman v. Oregon Dairymen’s League, Inc., 97 Ore. 535, 192 P. 790. See also 
Cole v. Southern Michigan Fruit Association, 260 Mich. 617, 245 N. W. 534. 

Ae McCauley v. Arkansas Rice Growers’ Coop. Association, 171 Ark. 1155, 287 S. W. 

* Cole v. Southern Michigan Fruit Association, 260 Mich. 617, 245 N. W. 534. 
See also Steelman v. Oregon Dairymen’s League, Inc., 97 Ore. 535, 192 P. 790. 

“Imperial Valley Long Staple Cotton Growers’ Association v. Davidson, 58 Cal. 
App, Dole 2091P 158: 

“Texas Certified Cottonseed Breeders’ Association v. Aldridge, 422 Tex. 464, 
61 S. W. 2d 79, reversing 59 S. W. 2d 320 (Tex. Civ. App.) ; Johnson v. Staple 
Cotton Coop. Association, 142 Miss. 312, 107 So. 2. 

* Reinert v. California Almond Growers Exchange, 9 Cal. 2d 181, 63 P. 2d 1114, 
WO Bec LOO: 

“Stark County Milk Producers’ Association v. Tabeling, 129 Ohio St.159, 194 
N. E. 16, 98 A. L. R. 1393; United States v. Rock Royal Cooperative, Inc., 307 
U..97933,.09 5: CE 993583iL Ed. 1446: 

** Alabama Farm Bureau Cotton Association v. Dale, 223 Ala. 164, 134 So. 646. 
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a member following the sale of the products was that of debtor and creditor 
and the officers were not liable for conversion, although a receiver was 
appointed for the association before settlement was made.” 


Excess Advances or Payments 


Cooperatives frequently make advances or partial “payments” to their 
members on receipt of their products. ‘The question arises, in the event 
the advances or payments made exceed the amount to which the member 
is entitled, after deducting marketing expenses and all other authorized 
deductions from the sales returns, may the association recover the amount 
of such excess advances or payments from the member? ‘The answer is 
“Yes,” in most instances. The basis for the recovery is the doctrine that 
no man shall be allowed to enrich himself unjustly at the expense of an- 
other or shall be allowed to retain money that in “equity and good con- 
science” belongs to another.” 

The simplest case in which this question could arise would probably be 
that of an association that functioned on a commission or brokerage basis; 
for example, a cooperative livestock-selling agency. If a shipper to such 
an agency should draw a draft against it in connection with a shipment 
of livestock made thereto, and the proceeds from the sale of the livestock, 
after marketing expense had been deducted, should be less than the amount 
of the draft, the cooperative agency could then successfully sue the shipper 
for the difference between the amount of the draft and the net proceeds 
received for the livestock. 

The right of commission merchants and factors to recover the amount 
of excess advances made by them is settled,” and this right is possessed also 
by cooperatives that function along the same general lines. Whether the 
cooperative uses the purchase-and-sale or the agency type of contract, the 
obligation of the association should be to pay the member the amount 
received for his products on a pool basis or otherwise, less authorized deduc- 
tions. If a member, regardless of the type of contract involved, receives 
more than this amount, he has received something to which he is not 
entitled, and hence the association may recover it. A number of coop- 
erative associations have done so.”° 

In the case just cited involving the California Raisin Growers’ Associa- 
tion, the cooperative, which functioned on an agency basis, successfully 
brought suit against some 600 growers on account of excess advances made 
to them, for the purpose of having the money distributed among members 
of the association who had been underpaid and among certain creditors of 
the association who were also parties to the suit. 

The contracts of a cooperative should be so worded as to show clearly the 


°° Winans v. Brue (Kennewick Richland Marketing Union), 140 Wash. 56, 248 
PAZ, 

*" Jackson v. Creek, 47 Ind. App. 541, 94 N. E. 416. 

* Re Estate of Joseph P. Murphy Co., 214 Pa. 258, 63 A. 745,5 L. R. A. (N. S.) 
1147; Newburger-Morris Co. v. Talcott, 219 N. Y. 505, 114 N. E. 846, 3 A. L. R. 287. 

= Arkansas Cotton Growers’ Coop. Association v. Brown, 179 Ark. 338, 16 S. W. 
2d 177; California Raisin Growers’ Association v. Abbott, 160 Cal. 601, 117 P. 767; 
Sugar Loaf Orange Growers’ Association v. Skewes, 47 Cal. App. 470, 190 P. 1076; 
California Bean Growers’ Association v. Williams, 82 Cal. App. 434, 255 P. 751; 
Lake Charles Rice Milling Co. v. Pacific Rice Growers Association, 295 F. 246. See 
also Farmers’ Union Coop. Shipping Association of Natoma v. Schultze, 112 Kan. 675, 
212 P. 670; Davidson v. Apple Growers’ Association, 159 Ore. 473, 79 P. 2d 991; 
People v. Mills, 41 Cal. App. 2d 260, 106 P. 2d 216, 628. 
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exact method of disbursement. In a Wisconsin case ** in which the mar- 
keting contract provided for advances but also stipulated “that payment 
shall be made on the 20th day of each month for cheese shipped by the 
local during the month before the month which precedes the date of pay- 
ment,” the court held that the disbursements which were made to the 
local association were made as payments and not as advances and, there- 
fore, that the association was not entitled to recover excess advances. 

A Minnesota case,”° although it does not cite the Wisconsin case, is essen- 
tially consistent with it in theory. That case held that a trustee in bank- 
ruptcy for a cooperative creamery could not recover from members and 
patrons any part of the price paid for products, even though such price may 
have exceeded the difference between the association’s gross receipts from 
the marketing of such products and its operating expenses during the re- 
spective years by periods, because the contractual relationship between the 
creamery and its patrons was one of purchaser and seller; not that of prin- 
cipal and agent. 

The decision in a New Jersey case *° that an association doing business 
on ‘‘a cash basis” may recover overpayments for products unless the asso- 
ciation’s losses were occasioned by some negligence, fault, or misconduct 
of the association itself in marketing the products is also not considered 
inconsistent in view of the court’s statement that by the terms of its charter 
and bylaws, “* * * the association, in marketing the produce of the 
farmer members, was acting as agent of the members, and substantially as 
arclearinehouse,. 2 = 2 

If an association has in fact agreed to pay a minimum price to its mem- 
bers, it has been held that no recovery may be had if the commodities fail to 
bring the minimum price.” 

When excess advances or payments are made by an association that 
functions on a pool basis, there is always the strong possibility that some 
members have received less than they were entitled to; whereas other mem- 
bers have received more than the amount to which they were entitled. 
This situation would provide an additional reason for allowing an asso- 
ciation to recover excess advances. The principles under discussion are 
applicable, even in cases in which an association in its contract agrees to 
make an advance of a specified amount to growers, which amount proves 
to be excessive, because both parties assume that the products will bring a 
net amount larger than the advance. If this assumption proves to be in- 
correct, the necessary adjustments are in order. ‘The association contracts 
to pay to its members only the net amount received by it for their products, 
minus authorized deductions. If more is paid, a member has received 
something to which he has no claim. No reason is apparent why these 
principles would not be as applicable to an unincorporated as to an in- 
corporated association; and, in a Kentucky case ** involving an unincor- 
porated association, the members were held liable for overadvances made to 
them. 

Where an association borrowed money on cottonseed and made advances 


** Neith Cooperative Dairy Products Association v. National Cheese Producers’ 
Federation, 217 Wis. 202, 257 N. W. 624, 98 A. L. R. 1403. See also Yakima Fruit 
Growers Association v. Hall, 180 Wash. 365, 40 P. 2d 123. 

* Elliott v. Adeckes, 240 Minn. 113859 N; 'W. 2d 894. 

*® Lewis v. Monmouth County Farmers’ Cooperative Association, 105 N. J. Eq. 
257, 147 7A. 550) 

2 Yakima Fruit Growers’ Association v. Hall, 180 Wash. 365, 40 P. 2d 123, 

** Tomlin v. Petty, 244 Ky. 542, 51S. W. 2d 663. 
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to its members, the court said: “If the seed is not sold, certainly the asso- 
ciation could recover the excess advances to any one member.” ”° 

If an association makes advances to its members with borrowed money 
and the advances prove to be excessive, resulting in the insolvency of the 
association unless the excess advances are recovered from the members, 
the creditors of the association, if it fails or refuses to take action to recover 
the excess advances, can have the association placed in the hands of a 
receiver. The receiver can then recover the excess advances from the 
members, assuming the association could recover, because such excess 
advances are assets of the association or obligations due it. 

Where a mortgagee of rice, with knowledge of the marketing contract 
entered into by his mortgagor with a cooperative, availed himself of the 
services of the association, the trustee in bankruptcy of the association was 
entitled to recover overadvances made to the mortgagee.*° 

In a New York case *! a cooperative entered into a contract with a com- 
mercial firm for the sale by that firm on commission of all the wool which 
the members of the association consigned or delivered to the association 
for sale. In pursuance of this contract, the firm advanced money to the 
association which was advanced by the association on wool as it was received 
and graded. ‘The wool sold for less than the advances thereon. In a suit 
to recover such overadvances, it was held that the four members of this 
incorporated association who had been served with process were not jointly 
or severally liable for all the overadvances. On the other hand, in a case ** 
involving an unincorporated association in which the facts were sub- 
stantially the same it was held that the president and all its members were 
liable jointly for overadvances. 

Where an association made overadvances to a tenant who with his land- 
lord had signed a marketing agreement with the association, it was held 
that the landlord was liable for such overadvances as the court regarded 
the landlord, under the facts in question, as a guarantor.** 

Overadvances have caused the failure of some associations. Even if an 
association has the legal right to recover overadvances, practical considera- 
tions frequently make it undesirable to do so. Lawsuits do not encourage 
patronage; on the contrary, they encourage withdrawals. In some in- 
stances, the indebtedness due an association by a member because of an 
overadvance is deducted from the proceeds received by the association 
from products delivered by him in subsequent years. Likewise, associa- 
tions may offset overadvances against patronage refunds. However, the 
safest course for an association to follow is to avoid making overadvances. 


Effect of Breach of Contract 


What is the real character of the form of cooperative marketing contract 
commonly entered into by cooperatives with their members? Do such con- 
tracts constitute contracts between and among the members as well as with 


°° Texas Certified Cottonseed Breeders’ Association v. Aldridge, 122 Tex. 464, 61 
S. W. 2d 79, 84, reversing 59 S. W. 2d 320 (Tex. Civ. App.). 

Baird v. Gleason, 53 F. 2d 785. 

* Mandell v. Cole, 244 N. Y. 221, 155 N. E. 106. See also Barnett Bros. v. 
Lynn, 118 Wash. 308, 203 P. 387; Sullivan v. American Fruit Growers, Inc., 45 Idaho 
155; 260)P #1029; 

Mandell v. Moses, 209 App. Div. 531, 205 N. Y. S. 254, affirmed in 239 N. Y. 555, 
147 N. E. 192. 

* McDonald v. Gravenstein Apple Growers Coop. Association, 42 Cal. App. 2d 329, 
108 P. 2d 936. 
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the association? Is a member relieved from the obligation to deliver his 
products to the association for marketing because the association has com- 
mitted a breach of the marketing contract or has failed to abide by its 
bylaws? 

The general rule is that “the party to a contract who commits the first 
breach is the wrongdoer and thereby absolves the other party from per- 
formance.” But is this rule fully applicable to cooperative associations in 
differences with their members? Strong reasons exist for urging that the 
rule has less application to such contracts than to the ordinary business con- 
tract. Cooperative contracts are apparently universally regarded as not 
only contracts with cooperatives as legal entities, but as contracts between 
and among the various members.** An advantage given one member is 
ordinarily at the expense of other members. The defection of a member 
may increase the share of the total expenses that each of the others is called 
upon to pay. 

The effectiveness and efficiency of an association depend to a high degree 
on the faithfulness with which each member works with all the other 
members. 

They [marketing contracts] are not simply agreements entered into with an agent, 
although a few people may be selected to act in the capacity of officers to manage 
the business of the association. ‘The agreements are essentially to and with all the 
other members of the cooperative association, and the interests of every member rest 
upon the same foundation, and no member can be advantaged to the detriment of 
any other member.” 

To release a member from his contract or to permit him to defend a 
suit brought against him by the association by showing that directors or an 
officer, manager, or some other employee of the association has done some- 
thing which should not have been done, or has failed to do something which 
should have been done, fails to take into consideration the obligation of the 
member in question to all the other members. Clearly, the contract among 
the members is not breached by the act of omission or commission, as the 
case may be, on the part of a delinquent officer or manager of the asso- 
clation. 

The proposition becomes more transparent if the same situation arises 
with respect to an unincorporated association in which various producers 
are banded together by a contract which specifies that a certain party, or 
parties, is to act as marketing agent, and which vests in this agent certain 
stated powers. If the agent is delinquent or fails to abide by the terms of 
the contract, this would not release a producer from the contract or enable 
him to excuse nonperformance of his obligations under the contract. It 
would be obvious that the remedy lay in discharging the agent or in taking 
other appropriate action within the association for correcting the situation. 

Does the fact that an association is incorporated change the essential 
character of the enterprise? The interdependent relation among the mem- 
bers is present in each case. The object sought to be accomplished is the 
same. ‘Ihe means employed are identical except for incorporation. At 


* McCauley v. Arkansas Rice Growers’ Coop. Association 171 Ark. 1155, 287 S. W. 
419; Staple Cotton Coop. Association v. Borodofsky, 143 Miss. 558, 108 So. 802; 
Haarparinne v. Butter Hill Fruit Growers’ Association, 122 Me. 138,119 A. 116; Man- 
chester Dairy System, Inc. v. Hayward, 82 N. H. 193, 132 A. 12; Rifle Potato Grow- 
ers’ Coop. Association v. Smith, 78 Colo. 171, 240 P. 937; California Canning Peach 
Growers v. Downey, 76 Cal. App. 1, 243 P. 679; Anaheim Citrus Fruit Association v. 
Yeoman, 51 Cal. App. 759, 197 P. 959; Kansas Wheat Growers’ Association v. 
Schulte, V3 Kans b/ 2c. 62Pao 1. 

* California Canning Peach Growers v. Downey, 76 Cal. App. 1, 243 P. 679, 684. 
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least one appellate court has given partial if not complete application to 
the doctrine under discussion, and in this connection said: “Appellants 
signed the ‘marketing contract’ with the other members of the association. 
Hence, appellants’ agreements were made in consideration of like agree- 
ments of the other members and for their mutual advantage. If appellants 
could be absolved from the performance of the contract because the officers 
of the association had committed breaches of the contract in certain re- 
spects, it is certain that the other members of the association would suffer 
by this course.” 3° 

In this case the court held that 118 members of the association, who had 
joined in a suit for the purpose of having the association placed in the 
hands of a receiver, would be required to carry out their marketing contracts 
in the future, but also held that the association should be enjoined from 
seeking to collect liquidated damages from the members on account of 
their failure to abide by their contracts in the past. As to the future, the 
court held that the members must specifically perform their contracts. 

On the other hand, as will be shown in the following section, the failure 
of a cooperative to carry out the terms of its marketing contract with a 
member has frequently been held to constitute a defense to a suit brought 
by the association against the member on the contract. 

As a general rule, it is believed that when members of an association 
believe that the directors they have elected to manage the association, 
or its officers or other agents, are not complying with its charter, bylaws, 
or marketing contract, they should be required to seek relief within the 
association through the election of new directors and officers, or the enjoin- 
ing of them, or through other corrective measures.*” To use a figure of 
speech, the members of a cooperative embark together for a common 
voyage and no member should be allowed to leave the ship except in 
accordance with specified conditions. 


Defenses to Contracts 


A member of a cooperative may not question the constitutionality of 
the statute under which the association is incorporated, or the terms of 
the contract entered into with the association.** Likewise, members are 
generally held to be estopped from setting up the invalidity of certificates 
of stock.*? 

Although the charter of a corporation did not disclose that it was in- 
tended to function on a cooperative basis, a stockholder who became such 
with knowledge of the fact that the corporation was so functioning could 
not successfully complain of this fact.*° 

Before an association was incorporated, a producer signed a contract 
providing for the delivery of milk by him. It was found that the associa- 


°° McCauley v. Arkansas Rice Growers’ Coop. Association, 171 Ark. 1155, 287 S. W. 
419, 423. 

°° Cf. Indianapolis Dairymen’s Cooperative, Inc. v. Bottema, 226 Ind. 237, 79 
N. E. 2d 399; 226 Ind. 260, 79 N. E. 2d 409. 

°° Johnson v. Georgia-Carolina Retail Milk Producers Association, 182 Ga. 695, 
186 S. E. 824; Owen County Burley Tobacco Society v. Brumback, 128 Ky. 137, 
149, 107 S. W. 710. See also Lennox v. Texas Cotton Coop. Association, 55 S. W. 
2d 543 (Tex. Com. App.); Zander v. Schackel, 161 Minn. 116, 201 N. W. 308; 
Hancock v. Frederick Coop. Mercantile Co., 48 S. D. 1, 201 N. W. 714; Berry v. 
Maywood Mutual Water Company Number 1, 13 Cal. 2d 185, 88 P. 2d 705; Vermont 
Farm Machinery Co. v. DeSota Cooperative Creamery Co., 145 Iowa 491, 122 N. W. 
930. 

° Bliss v. California Coop. Producers, 23 Cal. App. 2d 245, 72 P. 2d 885. 

* Allen v. Llano Del Rio Co. of Nevada, 166 La. 77, 116 So. 675. 
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tion was authorized to do business with members only and as neither the 
producer nor the association had complied with the bylaw provisions for 
making the producer a member, the association could not enforce its 
contract with the producer.** 

Mismanagement or unwise conduct of the affairs of an association is no 
defense to a suit for breach of a marketing contract.** The courts analogize 
the marketing contracts of an association for the delivery of products to 
contracts of commercial corporations for the delivery of money thereto in 
payment for stock purchased, and the rule is that mismanagement of a 
commercial corporation is no defense to a suit for the recovery of the 
purchase price of stock.** 

It has been held that the alleged failure of the association correctly to 
account operated to relieve a member from his obligations under the con- 
tract.** Again it has been held that the release by the directors of certain 
members operated to release other members from performing their con- 
tracts.*° It has been intimated that the failure on the part of an associa- 
tion to enforce its marketing contract against certain members might oper- 
ate to release others. 

In a Washington case ** in which it was contended “that no member of 
the association could lawfully be released from his membership contract and 
obligations without the consent of all the members of plaintiff association” 
it was held that compromise agreements entered into by the officers of an 
association with members, which released the members from their obliga- 
tions to deliver their commodities under the marketing contracts, were valid. 
It appeared that with respect to all but one of these members there was a 
question regarding the validity of the contracts; that all the members paid 
money to the association for the purpose of obtaining release from their 
marketing contracts; and that, after the compromise agreements were con- 
summated, all the members of the association had knowledge thereof and 
made no objection thereto. 

Although an association may be justified in breaching its marketing con- 
tract by refusing to receive commodities, it has been held that the refusal of 
an association to allow the grower to sell such commodities to others per- 
mits the member to recover his membership fee.*® 


" “Tulsa Milk Producers’ Cooperative Association v. Hart, 145 Okla. 263, 292 
OG: 

*® Nebraska Wheat Growers’ Association v. Smith, 115 Neb. 177, 212 N. W. 39; Pitt- 
man v. Tobacco Growers’ Coop. Association, 187 N. C. 340, 121 S. E. 634. See also 
California Bean Growers’ Association v. Rindge Land & Nav. Co., 199 Cal. 168, 248 P. 
658, 47 A. L. R. 904; Toy v. Lapeer Farmers Mutual Fire Insurance Association, 297 
Mich. 174, 297 N. W. 232; California Bean Growers’ Association v. Sanders, 86 Cal. 
App. 689, 2618P. 717. 

* Mississippi, Ouachita @ Red River R. R. Co. v. Cross, 20 Ark. 443; 7 R. C. L. 
sec. 235; 4 Fletcher cyCLOPEDIA CORPORATIONS, Perm. Ed., secs. 1777-1778; Ameri- 
can Building & Loan Association v. Rainbolt, 48 Neb. 434, 67 N. W. 493. See also 
Brewer v. Boston Theater Co., 104 Mass. 378. 


“ Brown v. Georgia Cotton Growers’ Coop. Association, 164 Ga. 712, 139 S. E. 417; - 


New Jersey Poultry Producers’ Association v. Tradelius, 96 N. J. Eq. 683, 126 A. 538. 

* Staple Cotton Coop. Association v. Borodofsky, 143 Miss. 558, 108 So. 802. See 
also Beaulaurier v. Washington State Hop Producers, Inc., 8 Wash. 2d 79, 111 P. 2d 
559. 

* California Bean Growers’ Association v. Rindge Land & Nav. Co., 199 Cal. 168, 
248 P. 658,47 A. L. R. 904. 

“ Washington State Hop Producers v. Eglin, 6 Wash. 2d 531, 108 P. 2d 329, 330. 
See also Beaulaurier v. Washington State Hop Producers, Inc., 8 Wash. 2d 79, 
1 Pad 559) 

* Central Texas Dairymen’s Association v. Jones, 67 S. W. 2d 896 (Tex. Civ. App.). 
See also Kansas Wheat Growers’ Association v. Toothaker, 128 Kan. 469, 278 P. 716. 
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In an Oregon case *° in which the court found that, “The price did not 


depend on what any other grower was to get, and the release of another 
grower could not in any way increase or diminish his compensation,” it 
was held that the release of a member from his contract did not release 
others. 

If an association by the terms of its marketing contract is required to 
receive the products covered thereby, refusal to accept such products ter- 
minates the marketing contract.°° 

A cotton cooperative entered into an agreement to purchase cotton of 
a given grade and staple and at certain prices. It received the cotton and 
paid therefor “as the cotton was shipped to it upon the basis that it was 
all according to the classification set forth in the agreement.” The asso- 
ciation rejected 1,596 bales of cotton and then filed a suit “to recover on 
an account stated and to recover for storage charges and insurance on 
rejected cotton.” 

Although there appears to have been a substantial dispute in the testi- 
mony, the trial court held that the cotton had been arbitrarily rejected and 
that, therefore, the association was not entitled to recover. This judgment 
was affirmed by the appellate court. On appeal, it was held that because 
of the finding tat the cotton had been arbitrarily rejected for not being 
of proper grade, the relationship of debtor and creditor did not arise and 
hence the association could not maintain an action for an account stated, 
or for storage charges and insurance in connection with such cotton.°? 

The unjustified refusal of an association to regrade a grower’s tobacco 
was held to justify a grower’s refusal to continue performance under his 
marketing agree.uent.°? Again, when a milk association required a member 
to install expensive equipment which it was apparently not authorized to 
require by the terms of the marketing contract, the court was of the opinion 
that this would constitute a defense to a suit against the producer on his 
contract.°*? In a California case a producer was permitted to show, when 
sued on a written contract, that an oral agreement had been substituted 
therefor.°* But statements and actions by an association which are con- 
sistent with its marketing agreement have no adverse effect thereon.*° 

When a member of an association does not object to a practice which 
the association is following, but apparently acquiesces therein, he may be 
estopped from questioning the practice.*® 

In a New York case, a member of a cooperative contended that the asso- 


SR PnemCoeve Salemirruit Unton, 103 Ore..514,-20) “P2222 52322205 P2970, 25 
A. L.R. 1090. 

°° Central Texas Dairymen’s Association v. Jones,67S. W. 2d 896 (Tex. Civ. App.). 
See also Guglielmelli v. Walla Walla Gardners’ Assocation, 157 Wash. 109, 288 P. 251, 
77 A. L. R. 385; Mountain States Beet Growers’ Marketing Association v. Monroe, 
84 Colo. 300, 269 P. 886; Wisconsin Cooperative Milk Pool v. Saylesville Cheese 
Manufacturing Company, 219 Wis. 350, 263 N. W. 197. 

* California Cotton Coop. Association v. Byrne, 58 Cal. App. 2d 84, 136 P. 2d 
B00; 

° Myrold v. Northern Wisconsin Cooperative Tobacco Pool, 206 Wis. 244, 239 
N. W. 422. 

° Watertown Milk Producers’ Coop. Association v. Van Camp Packing Co., 199 Wis. 
poe 22o.N,.W, 209,220 N. W. 378, 77 A. LL Rv391. 

* Producers’ Fruit Company of California v. Goddard, 75 Cal. App. 737, 243 
P. 686. Cf. Matanuska Valley Farmers Cooperative Association v. Monaghan, 188 
F. 2d 906. 

© Meyer v. California Prune & Apricot Growers’ Association, 42 Cal. App. 2d 632, 
t09RP 2d ss 26) 

* Reinert v. California Almond Growers Exchange, 9 Cal. 2d 181, 63 P. 2d 1114, 
70 P. 2d 190. 
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ciation had breached its contract with him, but inasmuch as the member 
continued to make deliveries of milk for a month thereafter, it was held 
that any alleged previous irregularities did not justify the member in refus- 
ing to deliver milk under his contract.*’ 

In an Oregon case °* it was said— 
the rendition of statements each fiscal year to plaintiff and ‘“‘the purchasers” and 
plaintiff’s failure to object to or protest against such statements of account within a 
reasonable time thereafter constitute an account stated as to the transactions therein 
involved. 

If a member of an association breaches his marketing contract during 
a given season, he cannot successfully defend a suit brought by the associa- 
tion on account of such breaches by showing that subsequent thereto the 
association breached the contract.®® The assertion by a producer that he 
received less for his products through the association than he would have 
received by selling to others is no defense to a suit for breach of the 
contract.© 

Under the laws of many States corporations are required to file reports. 
It is sometimes provided by statute that failure to file a report on or before 
a given date makes invalid contracts entered into while the corporation 
is in default.** 


Deductions 


HAT deductions may an association make from the returns received 

for the products of its members? The answer is, Only those deduc- 
tions authorized under the contract or bylaws of the association.®? The 
fact that deductions, in addition to those specifically authorized, appear 
necessary or highly advisable does not justify such deductions. 

In considering the matter of deductions, a sharp distinction should be 
drawn between amounts in the hands of an association, arising from the 
sale of commodities delivered by its members and for which it may be said 
that the association is indebted * to the members, and amounts which 
the association is authorized to retain out of such sale proceeds. 

Money deducted from the returns from the sale of members’ products 
may be used by the association only for the specific purposes for which 
deducted. In other words, if the marketing contract or a bylaw of an 


Parker v. Dairymen’s League Cooperative Association, Inc., 226 N. Y. S. 226, 
222 App. Div. 341. See also Lennox v. Texas Farm Bureau Cotton Association, 
16 S. W. 2d 413 (Tex. Civ. App.) ; California Prune & Apricot Growers, Inc., v. 
Baker, 77 Cal. App. 393, 246 P. 1081; Beaulaurier v. Washington State Hop Pro- 
ducers, Inc., 8 Wash. 2d 79, 111 P. 2d 559. 

* Davidson v. Apple Growers’ Association, 159 Ore. 473, 79 P. 2d 991, 998. See 
also Boyle v. Pasco Growers’ Association, Inc., 170 Wash. 516, 17 P. 2d 6. 

°° Nebraska Wheat Growers’ Association v. Smith, 115 Neb. 177, 212 N. W. 39; 
California Bean Growers’ Association v. Rindge Land & Nav. Co., 199 Cal. 168, 
248 P. 658, 47 A. L. R. 904; California Prune & Apricot Growers, Inc. v. Baker, 77 
Cal. App. 393, 246 P. 1081. 

°° Nebraska Wheat Growers’ Association v. Smith, 115 Neb. 177, 212 N. W. 39; 
Arkansas Cotton Growers’ Coop. Association v. Brown, 179 Ark 338, 16 S. W. 2d 177. 

* Detroit United Fruit Auction Company v. Kroger Grocery & Baking Company, 
227 Mich. 412, 198 N. W. 947. 

” Silveira v. Associated Milk Producers, 63 Cal. App. 572, 219 P. 461; Fietz v. Cen- 
tral Milk Producers Coop. Association, Inc., 32 N. Y. S. 2d 574. See also Davidson 
v. Apple Growers’ Association, 159 Ore. 473, 79 P. 2d 991. 

Hood River Orchard Co. v. Stone, 97 Ore. 158, 191 P. 662; Ozona Citrus 
Growers’ Association v. McLean, 122 Fla. 188, 165 So. 625; Bogardus v. Santa Ana 
Walnut Growers’ Association, 41 Cal. App. 2d 939, 108 P. 2d 52: Buford v. Florin 
Fruit Growers’ Association, 210 Cal. 84, 291 P. 170; Loomis Fruit Growers’ Asso- 
ciation v. California Fruit Exchange, 128 Cal. App. 265, 16 P. 2d 1040. 
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association specifies that deductions shall be made for certain itemized 
purposes, the deductions made can lawfully be employed for no other 
purposes. 

Membership fees, dues, or money received from the sale of stock, or 
any other money (unless received with the understanding that it is to be 
used for a specific object), may be used for any purpose or object covered 
by the charter of the association; and, if the charter is sufficiently broad, 
such money may be used (as was done in a California case,®* for instance) 
for advocating a higher tariff on the products handled by the association. 

Unless expressly authorized to do so, an association may not use money 
derived from the sale of the crop of one season, to which its growers are 
entitled, for financing the handling of the crop of a succeeding season.®* 
Under marketing contracts of the usual type the courts regard each year 
as a unit, so that those who were members during a given year are entitled 
to the money arising from that year’s operations after subtracting expenses 
and other authorized deductions even though, it has been held, a part of 
the money received consisted of commissions paid by nonmembers of the 
association for selling their products, although the association was not 
authorized to handle nonmember business.®° 

An association may, in good faith, when its contract provides therefor, 
pay off a mortgage on a member’s crop so as to permit the marketing of 
the crop through the association.®® If a loss arises from paying off such 
a mortgage, it is chargeable against and should be borne by the member 
in question; ® and the fact that an association suffers a loss by paying 
off a mortgage on a member’s crop, if the payment was made in good 
faith, does not relieve other members from their contracts.® 

If the bylaws or marketing agreement authorizes deductions for per- 
manent reserves, that is for money that may be retained and used by the 
association in the year or years following that in which deducted, such 
a provision is valid.’ ‘The question arises, Is an association required to 
account to a member for deductions made for permanent reserves other than 
by showing the amount of them? If the deductions were made pursuant 
to provisions that showed that the member was merely making a loan 
to the association which was to be paid on the dissolution of the associa- 
tion or on some future date or occasion, then obviously the member becomes 
a creditor of the association subject to the terms of the loan, and such is 
the case when certificates of indebtedness are employed. 

If, on the other hand, there is nothing to show that the deductions for 
reserves are loans, then the member has no legal claim of any character 
upon the association in the absence of a stipulation providing therefor. 
Under such circumstances neither stockholder nor member could success- 


* California Bean Growers’ Association v. Rindge Land & Nav. Co., 199 Cal. 
168, 248 P. 658,47 A. L. R. 904. 

© McCauley v. Arkansas Rice Growers Coop. Association, 171 Ark. 1155, 287 
S. W. 419. 

* Cunningham v. Long (Maine Potaio Growers Exchange), 125 Me. 494, 135 
A. 198. 

* McCauley v. Arkansas Rice Growers’ Coop. Association, 171 Ark. 1155, 287 
S. W. 419. 

® Cunningham v. Long (Maine Potato Growers Exchange), 125 Me. 494, 135 
A. 198. 

°° McCauley v. Arkansas Rice Growers’ Coop. Association, 171 Ark. 1155, 287 S. W. 
419; Burley Tobacco Growers’ Coop. Association v. Tipton, 227 Ky. 297, 11 8S. W. 2d 
119; Burley Tobacco Growers’ Coop. Association v. Brown, 229 Ky. 696, 17 S. W. 
2d 1002. 
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fully sue an association to recover the amount of deductions for reserves 
made from the proceeds received for his products.” 

In one case *' the question involved was whether a tobacco cooperative 
had the right to retain certain net margins realized from the sale of mem- 
bers’ tobacco as revolving capital reserves. ‘The tobacco in question had 
been pledged as security for price support loans, the association, acting as 
agent for Commodity Credit Corporation to administer the program. ‘The 
tobacco, having failed to bring the support price, was held by the asso- 
clation after payment to the grower of the support price. It was later 
sold by the association for more than the loans for which it was pledged, 
thus creating an equity for the growers. The association’s agreement with 
Commodity Credit Corporation required these excess amounts to be “‘dis- 
tributed” to the growers. ‘The association’s marketing contract provided 
for retaining reasonable reserves, so it contended that it had “distributed” 
the amounts when it allocated the “reserves” to the growers. The plaintiffs 
contended that the “distribution” had to be by payment in cash. 

The lower court avoided a construction of the contracts involved and 
held, in effect, that the patrons should be given the option of having the 
net proceeds either paid to them in cash or invested in the capital of the 
association. 

On appeal, the Court said that the right of the association to use equities 
as revolving capital “must be resolved in the light of the intent of the 
Congress in creating Commodity Credit Corporation and providing it with 
funds to support the price of certain selected commodities, including 
tobacco.” It said further: 

Any right of the association to infringe upon the rights of growers must derive 
either from the Federal Government which made possible the realization of a profit 
or from the grower whose crop the association has sold. In our opinion it has not 
been able to trace its claim to either source. We think any grower reading the 
contract in advance of the sale of his crop would have concluded that “distribution” 
meant distribution in cash upon the liquidation of the crop for the year rather than 
allocation according to cooperative usage and custom upon the books of the asso- 
ciation. As to such grower’s crop under its contract with Commodity Credit Cor- 


poration, the association was to act as an agent of the Federal Government and not 
in its Capacity as a cooperative benefiting the industry as a whole. 


The Court held that under that contract the association could not use 
the equities for capital unless authorized by Commodity Credit Corporation 
todoso. It found that such consent had not been obtained. 

The provisions in marketing agreements and bylaws with respect to 
deductions, especially deductions for reserves, and with respect to what 
action the board of directors may take in the event of losses should be 
clear and explicit and should leave no doubt as to the rights of the asso- 
ciation with respect thereto.” Broadly speaking, deductions for reserves 
are deductions for capital and should be clearly recognized as such. 

Sometimes a question arises between an association and a member as to 
whether the association was authorized to make certain deductions. In 
general, in a case of this character, if the association has rendered a state- 
ment of account to the member showing the deductions and he does not 


SRST Tobacco Growers’ Coop. Association v. Brown, 229 Ky. 696, 17 S. W. 
™ Range v. Tennessee Burley Tobacco Growers Association, , 298 
S. W. 2d 545. 
™ Burley Tobacco Growers’ Coop. Association v. Tipton, 227 Ky. 297, 11S. W. 2d 
119; Burley Tobacco Growers’ Coop. Association v. Brown, 229 Ky. 696, 17 S. W. 
2d 1002; Ozona Citrus Growers’ Association v. McLean, 122 Fla. 188, 165 So. 625. 
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object to the statement within a reasonable period of time, this is held to 
constitute an “account stated” and the member loses his right to question 
such deductions.* However, if objections are registered within a reason- 
able time the right to question the deductions is preserved.” 

It has been held that when an association adopts a bylaw that affects 
existing and future financial rights of members, a member may be bound 
thereby although he did not vote in favor thereof, if he did not object to 
deductions made in accordance with the bylaws but apparently acquiesced 
therein.” 

Many of the cooperative statutes provide for appraisal of the interest 
of a member of a nonstock association on the termination of his member- 
ship and for payment to him, on stated terms, of the amount thus ascer- 
tained. But this does not mean that a withdrawing member would be 
entitled to receive the amount deducted for reserves for the proceeds 
derived from the sale of his products. Appraisal of the interest of a mem- 
ber of a nonstock association on the termination of his membership, when 
the statutes provide for this procedure, is equivalent to the price received 
by a stockholder in a stock association on the transfer of his stock. 

On the dissolution of an association, at common law, whether stock or 
nonstock, the money remaining in the treasury after payment of the debts 
of the association goes to the persons who are at that time stockholders 
or members.’® ‘Those who had previously contributed to the organization, 
but were not stockholders or members at the time of dissolution, would be 
entitled to nothing. This rule is applicable to all associations except as 
it has been modified by statute, charter, bylaws,” or contract. 

Reserves of an association may be used for the payment of its debts and 
until the debts of an association have been paid“ the reserves cannot 
be distributed among its members or stockholders. 


Assessments 


NE of the means by which the cooperative aim of serving members 

on a cost basis may be achieved is by the levying of assessments on 
the members and patrons, for services rendered or to make good deficits 
in operations. ‘The assessment method is particularly adapted to coopera- 
tive service organizations, such as telephone, electric, insurance and irriga- 
tion associations. ‘Thus, many farmers’ mutual insurance companies are 
maintained by assessing the members at the end of each year for their 


* California Bean Growers’ Association v. Williams, 82 Cal. App. 434, 255 P. 751; 
California Bean Growers’ Association v. Rindge Land & Nav. Co., 199 Cal. 168, 
248 P. 658, 47 A. L. R. 904; Davidson v. Apple Growers’ Association, 159 Ore. 
473, 79 P. 2d 991; Mountain View Walnut Growers Association v. California 
Walnut Growers Association, 19 Cal. App. 2d 227, 65 P. 2d 80. See also May @ 
Ellis Company v. Farmers’ Union Mercantile Company, 120 Ark. 316, 179 S. W. 490; 
Huxtable v. Berg, 98 Wash. 616, 168 P. 187. 

** Dryden Local Growers v. Dormaier, 163 Wash. 648, 2 P. 2d 274. See also 
Three Rivers Growers’ Association v. Pacific Fruit and Produce Company, 159 Wash. 
Die 944 P2235. 

*® Reinert v. California Almond Growers Exchange, 9 Cal. 2d 181, 63 P. 2d 1114, 
TP a2d 190: 

7 Clearwater Citrus Growers’ Association v. Andrews, 81 Fla. 299, 87 So. 903; 
Union Benev. Soc. No. 8 v. Martin, 113 Ky. 25, 67 S. W. 38; Dade Coal Co. v. Pent- 
tentiary Co., 119 Ga. 824, 47 S. E. 338; Henry v. Cox, 25 Ohio App. 487, 159 
N. E. 101; Missouri Bottlers’ Association v. Fennerty, 81 Mo. App. 525; 5 C. J. 1360. 

™ Adams v. Sanford Growers’ Credit Corporation, 135 Fla. 513, 186, So. 239. 

8 Texas Farm Bureau Cotton Association v. Lennox, 117 Tex. 94, 297 S. W. 743; 
Associated Fruit Co. v. Idaho-Oregon Fruit Growers’ Association, 44 Idaho 200, 256 P. 
99; Van Dyke v. Mid-South Cotton Growers’ Association, 12 F. Supp. 138. 
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pro rata shares of the losses sustained and the expenses incurred. Similarly, 
an irrigation company may assess its members at the end of the year for the 
expense of supplying water during that year. ‘The assessment method is 
not used by service organizations exclusively. Marketing and farm supply 
associations sometimes have occasion to levy assessments to meet particular 
needs and many of the agricultural cooperative acts specifically authorize 
assessments. 3 

When the statute under which an association is incorporated authorizes 
an association to adopt bylaws providing for assessments, the right of the 
association to make them is clear, and reasonable bylaws adopted by the 
association in pursuance of such authority are binding on the members.” 

Bylaws providing for assessments have been held valid although, ap- 
parently, there was no specific statutory authority therefor.*° 

When the statute under which an association was incorporated conferred 
the power to levy assessments and a bylaw adopted under the statute vested 
authority in the board of directors to do so, a member was held liable for 
an assessment of $500, even though the charter, in apparent pursuance 
of the statute, limited the liability of each member to $1.*" 

It is clear that when neither the statute nor the articles of incorporation, 
nor the bylaws authorize a majority of the stockholders to obligate all the 
stockholders to pay additional amounts, or to give notes therefor, additional 
liability may not be imposed on stockholders who do not authorize or con- 
sent thereto.” 

Stockholders may be liable for assessments even though there is no statu- 
tory warrant or authority therefor, by assenting to an agreement to be lable 
for assessment through purchasing stock evidenced by certificates which 
on their face refer to such an obligation.** 

When the statute under which a nonstock association was incorporated 
did not confer authority to make assessments, it was held that provisions 
in the articles of incorporation and bylaws, providing for assessments, would 
not be upheld on the basis of a contract because ‘“‘the exactions will result 
in unjust discrimination between its members.” *4 

Even though the authority to levy an assessment exists, it may not be 
levied for carrying out a purpose beyond the powers of the corporation.* 

Where an association has the statutory power to levy assessments to pay 
losses and “necessary expenses,” it had the power to levy an assessment to 
pay a claim arising in tort.*® 


™ Connecticut Milk Producers’ Association v. Brock-Hall Dairy Co., Inc., 122 
Conn. 482, 191 A. 326; Ex parte Baldwin County Producers’ Corporation, 203 
Ala. 345, 83 So. 69. See also Lewis v. Monmouth County Farmers’ Cooperative 
Association, 105 N. J. Eq. 257, 147 A. 550. 

Pennsylvania Milk Producers’ Association v. The First National Bank of Honey- 
brook, 20 Pennsylvania County Court Reports 540. 

"Lockport Cooperative Dairy Association v. Buchner, 221 N. Y. S. 433, 129 
Misc. Rep. 73, affirmed in 217 App. Div. 784, 216 N. Y. S. 865, affirmed in 244 N. Y. 
5985, 155 N. E. 907. See also Lewis v. Monmouth County Farmers’ Cooperative 
Association, 105 N. J. Eq. 257, 147 A. 550. 

* Farmers’ Coop. Union v. Alderman, 126 Kan. 299, 267 P. 1110. 

** Simons v. Groesbeck, 268 Mich. 495, 256 N. W. 496. 

“ Alfalfa Growers of California v. Icardo, 82 Cal. App. 641, 256 P. 287. 

® Seeley v. Huntington Canal & Agricultural Association, 27 Utah 179, 75 P. 367; 
Ehlers v. Farmers Mutual Insurance Company of Thayer County, 130 Neb. 368, 
264 N. W. 894. 

* Mortimer v. Farmers’ Mutual Fire & Lightning Insurance Association, 217 
Iowa 1246, 249 N. W. 405. But see Arkansas Valley Cooperative Rural Electric Com- 
pany v. Elkins, 200 Ark. 883, 141 S. W. 2d 538, in which the association was held 
not responsible for a claim arising in tort. 
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Assets and Creditors 


ali rules which are applicable to business concerns generally, in deter- 
mining their assets and their liabilities, are applicable to cooperatives. 
Ordinarily, property to which a concern has legal title is one of its assets.°” 

The question as to what constitutes assets of a cooperative arises most 
acutely when the rights of creditors are involved. Goods received by a factor, 
commission man or other agent to sell and then account to the consignor 
therefor are not liable for the personal obligations of the agent.** Likewise, 
a factor or other agent has no authority at common law to pledge goods 
received by him to be sold and, without authority from the owner, such 
goods could not be pledged for an amount in excess of advances made and 
expenses incurred by the agent on account of such goods. These funda- 
mental principles are fully applicable to cooperatives that operate on an 
agency basis.” 

If an association is so operating, the members may, in their marketing 
agreements, confer on the association authority to borrow on the com- 
modities owned and delivered by them. This is purely a matter of contract. 
If such authority has been conferred on an association and it has obtained 
loans on the commodities, the lender, if the requisite formalities have been 
met, has a good lien on the commodities. It is assumed, of course, that 
there are no prior and superior liens. As indicated a cooperative may not 
give a lien on goods which it does not own, or with respect to which it is 
not authorized to give a lien, to an extent beyond its financial interest 
therein. On the other hand, the fact that an association operating on an 
agency basis has the power to borrow on such commodities does not mean 
that the commodities are assets of the association from the standpoint of an 
attaching creditor who has not made a loan on them.*! 

If no loans have been obtained on commodities being handled on an 
agency basis and the members have not agreed that the commodities shall 
be liable for the debts of the association, they may not be held therefor. 
Obviously when an association has only authority to borrow on com- 
modities and does not have title thereto, the commodities are not assets 
of the association from the standpoint of attaching creditors. Normally 
an association has a lien on commodities received from a member for all 
advances made to him and for the amount of its “charges.” But when 
an association makes an agreement that it will pay certain notes held by 
a third person out of the proceeds received from a member’s commodities, 
the rights of the association are junior thereto.°?. 

If an association takes title to commodities which it is handling it is 
believed that such commodities are lable to seizure for debts of the asso- 
ciation; °? and this conclusion would seem to be demanded where the statute 
under which an association is incorporated specifically provides that if an 
association enters into a contract of sale with producers “it shall be con- 
clusively held that title to the products passes absolutely and unreservedly, 


*7 See Revolving-Fund Plan of Financing, p. 223. 

PON |e Sore 

Alli ZinVasteLouts bank l20 Uns: 2047 SGt, 460,30 Dekdy573. 

* Imperial Valley Long Staple Cotton Growers’ Association v. Davidson, 58 Cal. 
Apps J04. 209 sR roc: 

** Runciman v. Brown, 223 Mich. 298, 193 N. W. 880; Taylor v. Rugenstein, 245 
Mich. 152, 222 N. W. 107; Gobles Cooperative Association v. Albright, 248 Mich. 
68, 226 N. W. 876. 

*” Robinson v. Harry, 7 Cal. App. 2d 312, 46 P. 2d 806. 

°° See When Title to Products Passes to Association, p. 105. 
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except for recorded liens, to the association upon delivery,” ** which pro- 
vision appears in several of the cooperative marketing acts. 

Of course, deductions which an association is authorized to make from 
sales proceeds are ordinarily assets of the association and likewise any 
net margins realized by an association are assets subject to the claims of its 
creditors, although the members are the ultimate beneficiaries.” 

In an Idaho case “ the court said: 

Conceding that profits earned by cooperative nonprofit associations belong to the 
members, and not to the association itself, we understand the rule to be that such 
profits are subject to the claims of such associations’ creditors, and that, not until such 
claims are liquidated, may there be a distribution of profits to members. In fact, 
there can be no profits to distribute until debts are discharged or funds set aside to 
satisfy them. This is the rule of corporations generally. 

In a Texas case * referring to a reserve fund accumulated by deductions 
from sales proceeds, the court said: 

It is a corporate fund, a trust fund, and cannot be dissipated until the debts of 
the corporation have been paid. 


Illustrating the fact that when a cooperative is acting as agent only in 
the sale of commodities received from its members such commodities are 
not liable for the debts of the association, a Wisconsin case ** is of interest. 
In this case, the association was engaged in the sale, on commission, of 
cheese manufactured from milk belonging to its members. Money derived 
from the sale of such cheese was deposited by the association in a bank 
in its own name and the funds were then garnished on account of a debt 
owed by the association. The court held that these funds could be sub- 
jected to the payment of a debt of the association, only to the restricted 
extent of the compensation to which the association was entitled for the 
sale of the cheese. The court pointed out that subject to the right of the 
association to deduct its compensation, the money was held by the asso- 
ciation in a fiduciary capacity, and that the character of the fund was not 
changed by depositing the money in the personal account of the association. 

No reason is apparent why the principle followed in the Wisconsin case 
would not be applicable in any instance in which an association is operating 
on an agency basis. The fact that the “compensation” of an association 
is obtained under the name of commissions instead of under the name of 
deductions is unimportant, especially as the commissions are ordinarily 
deducted from sales proceeds. 


“See sec. 17 of Bingham Cooperative Marketing Act of Kentucky, p. 305 of 
Appendix. 

= Farmers Union Cooperative Co. v. Commissioner, 90 F. 2d 488, affirming 33 
B. T. A. 225. See also Maryland © Virginia Milk Producers’ Association v. District 
oj Columbia, 119 F. 2d 787, cert. den. 314 U. S. 646, 62 S. Ct. 87, 86 L. Ed. 518. 

* Associated Fruit Co. v. Idaho-Oregon Fruit Growers’ Association, 44 Idaho 200, 
256 P. 99, 100. 

“ Texas Farm Bureau Cotton Association v. Lennox, 117 Tex. 94, 297 S. W. 743. 
See also McCauley v. Arkansas Rice Growers’ Coop. Association, 171 Ark. 1155, 287 
S. W. 419: Burley Tobacco Growers Coop. Association v. Tipton, 227 Ky. 297, 11 
S. W. 2d 119: Burley Tobacco Growers Coop. Association v. Brown, 229 Ky. 696, 17 
S. W. 2d 1002. 

* Lambert v. Military Ridge Cheese Co., 179 Wis. 359, 191 N. W. 555; Valley 
Butter Company v. Minnesota Cooperative Creameries’ Association, Inc., 300 Pa. 
102, 150 A. 157. For other cases announcing a similar principle see Emigh v. 
Earling, 134 Wis. 565, 115 N. W. 128,27 L. R. A. (N. S.) 243, affirmed in 218 U. S. 
27, 30 S. Ct. 672, 54 L. Ed. 915; First National Bank of Elgin v. Kilbourne, 127 Ill. 
573, 20 N. E. 681, 11 Am. St. Rep. 174; Cable v. Iowa State Savings Bank of Iowa, 
197 Iowa 393, 194 N. W. 957, 31 A. L. R. 748; National Bank v. Ins. Co., 104 
U.S. 54, 26 L. Ed. 693; Union Stock Yards National Bank v. Gillespie, 137 U.S. 411, 
11S. Ct. 118, 34 L. Ed. 724, 23 C. J. 352. 
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In California ** it was held that raisins in the hands of a grower who was 
under contract to deliver them to an association could not be seized on 
account of debts of the grower, because title to the raisins had passed to 
the association. A somewhat similar holding was made in Texas.t_ Clearly 
if commodities may not be seized in the hands of a grower because title to 
them has passed to an association, it would seem to follow that they might 
be seized in the hands of an association to satisfy a claim against it. 

The view that commodities received by an association under a marketing 
contract which purports to pass title thereto may not be seized by a creditor 
of the association appears to be based on the contention that the plan con- 
templated by the marketing contract is essentially agency, inasmuch as such 
contracts commonly provide for the association to sell the commodities 
covered thereby either separately or on a pool basis, make authorized de- 
ductions, and then account. No case to date apparently has passed on 
this specific point.2, To support the view that title has not passed would 
demand a finding either that the parties did not intend that tile would 
pass for any purpose or that it passed only insofar as this was necessary for 
business purposes. But as an association as agent may be authorized to do 
anything that is needful in the handling, processing and sale of agricultural 
products, it is difficult to see the justification for holding that a marketing 
contract that purports to pass title to commodities is only an agency con- 
tract. Clearly parties should be allowed to determine the character of a 
transaction into which they enter. It is true that deeds intended by the 
parties to be mortgages have been held to be such by the courts; but this is in 
accord with the intent of the parties, and not contrary thereto.* 

The amount of all unauthorized deductions or withholdings may not 
properly be regarded as assets of an association; * and even when an associa- 
tion is operating under a purchase and sale contract, money in excess of 
authorized deductions, arising from the sale of commodities received by 
an association from its members for purposes of sale, does not constitute 
a part of the property of the association from the standpoint of a bylaw 
providing that on the termination of membership the interest of a member 
in the property of the association shall cease.° In other words, sums like 
those just referred to have the status of debts of the association; and, more- 
over, their retention is inconsistent with the nonprofit character of an asso- 
ciation and the fiduciary relationship existing between an association and 
its members. 

A cooperative may receive money from its members for a specific purpose 
in pursuance of definite agreements with respect thereto, which money does 


® Sun-Maid Raisin Growers of California v. Jones, 96 Cal. App. 650, 274 P. 557, 
hearing denied by the State supreme court; Merriman v. Martin, 113 Cal. App. 167, 
298 P. 95. 

* Texas Hay Association v. Angleton State Bank, 291 S. W. 846 (Tex. Com. App.), 
reversing 285 S. W. 941. 

But see Rhodes v. Little Falls Dairy Company, Inc., 230 App. Div. 571, 245 
N. Y. S. 432, affirmed in 256 N. Y. 559, 177 N. E. 140; City of Owensboro v. Dark 
Tobacco Growers’ Association, 222 Ky. 164, 300 S. W. 350; Texas Farm Bureau 
Cotton Association v. Stovall, 113 Tex. 273, 253 S. W. 1101, reversing 248 S. W. 
1109 (Tex. Civ. App.) ; Texas Certified Cottonseed Breeders’ Association v. Aldridge, 
122 Tex. 464, 61 S. W. 2d 79, reversing 59 S. W. 2d 320 (Tex. Civ. App.) ; Johnson v. 
Staple Cotton Coop. Association, 142 Miss. 312, 107 So. 2. 

*41C. J. 310-354. 

* Dryden Local Growers v. Dormaier, 163 Wash. 648, 2 P. 2d 274. 

> Bogardus v. Santa Ana Walnut Growers’ Association, 41 Cal. App. 2d 939,108 
P. 2d 52; Mountain View Walnut Growers Association v. California Walnut Growers 
Association, 19 Cal. App. 2d 227, 65 P. 2d 80. 
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not become a part of its general assets. ‘This is well illustrated by a case 
involving an organization formed by persons, engaged in the retail grocery 
business, to function on a cooperative basis in the wholesale handling of 
groceries. ‘The association had a bylaw reading as follows: 

One percent (1%) shall be added to all statements for the purpose of creating 
a credit reserve fund. Said one percent (1%) shall be credited to each member’s 
reserve fund account and shall be returnable with interest upon the member ceasing 
to be a member of the association; less, however, a pro rata percentage of loss sus- 
tained by the association on account of losses or credit extended to members of the 
association. 

The association went into bankruptcy and, although the assets of the 
association were insufficient to pay all its creditors in full, it was held that 
each of the members of the cooperative was entitled to have returned to 
him the balance remaining in his account which had been obtained in 
pursuance of the bylaw.°® 

On the other hand, when a corporation issued what was known as par- 
ticipating operation certificates for which the purchasers paid $250 and 
which entitled them to receive $500, to be paid out of funds obtained by 
setting aside in a bank 1 cent on each gallon of gasoline and 5 percent 
on all merchandise sold by each gasoline station concerned, it was heid 
that amounts so set aside, but which were really under the control of the 
corporation, were part of the general assets of the corporation and were 
distributable only among creditors of the corporation, other than the 
holders of the certificates.” 

If the statute of a State under which an association is incorporated 
specifically provides that the products delivered to an association by its 
members are liable for its debts, no reason is apparent why the statutory 
provision would not be given effect. And when an association incorpo- 
rated under a Missouri statute provided that the liability of each member 
was limited to the amount due him by the association under its marketing 
contract, the fact that the association operated on an agency basis did not 
prevent the proceeds received from the sale of the products of members 
from being liable for its debts, to the extent that amounts were due the 
members from the association.® The fact that some of the members of this 
association had paid the association for the crates in connection with which 
the indebtedness arose did not prevent the proceeds received from the sale 
of their products from being liable for the indebtedness. 

Ordinarily when goods are received on consignment the title to them is 
in the consignor and not in the consignee.? Under these circumstances 
the consignee actually has a right to sell the goods and to give a valid title 
thereto and the consignee is under obligation to account to the consignor. 
Of course, all such sales should be made in good faith and with a view to 
furthering the interest of the consignor. 

In a case in which a cooperative handled fertilizer on a consignment 
basis, the consignor of the fertilizer was held entitled to sue a director for 
the purchase price of fertilizer when he attempted to offset a debt which 


° Warner v. Schoner, 90 F. 2d 579. See also Speh v. Bullard, 90 F. 2d 227. But 
see Maryland & Virginia Milk Producers’ Association v. District of Columbia, 119 F. 
20°787, cert. den: 314.U9S, 646,,62 S, Gt,.67, 66 le Kd.oLc: 

* United States @ Mexican Oil Co. v. Keystone Auto Gas & Oil Service Co., 19 F. 
2d 624. See also Stephenson v. Go-Gas Company, 268 N. Yio GAZ aL OTe Neale ee 
In re Hawkeye Oil Company, 19 F. 2d 151. 

® Bank of Aurora v. Aurora Coop. Fruit Growing & Markeiine Association, 918. W. 
2d 177 (Mo. App.). 

Se C. J. 585; State Tax Commission of Arizona v. Martin, 57 Ariz. 283, 113 P. 2d 
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the association owed him against a debt which he owed the association for 
fertilizer.*° 

A milk marketing association filed a claim as agent of its members for 
amounts due from a dairy company for milk in a proceedings arising from 
the company’s assignment for the benefit of creditors. It was held that no 
rights were lost by including all such members’ claims, assigned by them 
to the association, in one claim for a sum exceeding the maximum amount 
allowable under a preference statute on each claim." 

Although a corporation may have branch offices and various depart- 
ments, it should be kept in mind at all times at least insofar as third persons 
are concerned, that all the assets of the corporation are available for the 
satisfaction of all of the debts of the corporation. In a Minnesota case,'” 
it was said: 

We think it needs no argument to demonstrate that a corporation cannot divide 
itself into several parts so that each segment will constitute a separate entity when 
dealing with the public. Possibly such an arrangement would be permissible where 
only the rights of consenting stockholders were involved. 

Again, it should be kept in mind that a member or stockholder is a 
member or stockholder of the corporation and not of a particular store, 
branch, or department. 


Nonprofit Associations 


ANY of the cooperative marketing acts contain a provision reading 
substantially as follows: 

Associations organized hereunder shall be deemed “nonprofit,” inasmuch as they 
are not organized to make profit for themselves, as such, or for their members, as 
such, but only for their members as producers.” 

The foregoing statement probably would not in and of itself cause an 
association to be classified as a nonprofit association.‘* On the other hand, 
if an association is formed and operated as a nonprofit association the statu- 
tory declaration should confirm its character. 

In a Missouri case !° a cooperative brought a suit to recover the balance 
alleged to be due for a carload of oranges. The defendant contended that 
the association was not entitled to maintain the suit because it was a for- 
elgn corporation which had no license to do business in Missouri. Under 
the Missouri statute, however, only corporations organized for pecuniary 
gain were required to obtain licenses to do business in the State. The 
court, after pointing out that the association was incorporated as a non- 
profit cooperative corporation under the laws of California, referred to 
the statutory provision quoted above and held that the association was not 
“a corporation for pecuniary profit” within the meaning of the statute rela- 
tive to foreign corporations. 


® Darling @ Company v. Petri, 138 Kan. 666, 27 P. 2d 255. 

™ In re Merrick Dairy Co. of Beloit, 249 Wis. 295, 24 N. W. 2d 679. 

2 John H. Lebens, as Receiver of the Le Sueur County Cooperative Company v. 
Nelson, 148 Minn. 240, 181 N. W. 350, 352. 

18 See sec. 2 of Bingham Cooperative Marketing Act of Kentucky, p. 301 of Ap- 
pendix. Inconnection with this topic see note 1, p. 1. 

“Reis, Alvin C., COOPERATIVE LEGISLATION, American Cooperation, 1925, v. 1, 
pp. 325, 328, Washington, D. C. 

*® Mutual Orange Distributors v. Black, 221 Mo. App. 493, 287 S. W. 846. See 
also Georgia Milk Producers Confederation v. City of Atlanta, 185 Ga. 192, 194, S. E. 
181; American Cotton Coop. Association v. U. C. and Ware Co., 193 Miss. 43, 7 
Sorzds/. 
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In a West Virginia case ** the court construed a statutory provision simi- 
lar in effect to the one quoted above and said: 

On the record before us it would seem that the plaintiff’s prima facie status of being 
a non-profit association is probably overcome by the facts, in this, that through the 
processing of dairy products and the marketing of commodities produced therefrom, 


the association operates primarily for the purpose of deriving for its members a 
greater return than they could obtain from the raw products. 


No basis is perceived for the view that an association ceases to be a non- 
profit association because it obtains greater returns for its members than 
they could obtain from their raw products. Insofar as it has any bearing 
on the matter, benefits received by the members of a cooperative in the 
form of increased returns on their products are evidence of its nonprofit 
character. ‘The principal objective of a cooperative is to increase returns 
to its members. ‘The situation insofar as an association formed and operat- 
ing on an ideal basis is concerned is analogous to one in which an indivdual 
might act on a cost basis as the agent for farmers in disposing of their 
products or acquiring supplies for them. ‘The agent would be acting on a 
nonprofit basis and financial benefits which he might be able to obtain for 
the farmers would not operate to change his status. Such an association, 
it has been held, is not in any commercial sense making a profit on the 
products received from its members.1* 

Fundamentally, the contractual obligation of a properly organized mar- 
keting cooperative is to return everything received for the products de- 
livered by its members, less operating costs and expenses, and other author- 
ized deductions for which, in many instances, the members receive credits. 
In other words, the making of profits which, in the discretion of manage- 
ment, may be passed on to its stockholders as furnishers of capital, is entirely 
foreign to the character of a true cooperative. 

The fact that an association must have money to operate does not affect 
its nonprofit character.*® 

In a California case 7° it was said: 

The plaintiff’s existence as a nonprofit association does not in any wise militate 
against its right to claim the damages recovered. As a corporation considered 
singly, it designed to make no profit; the advantages, pecuniary and otherwise, 
resultant upon its operations, descended immediately to the cooperating stockholders. 
As an agency for the purpose of distributing this benefit in such manner, the corpora- 
tion existed as such, and by its corporate name it was entitled to prosecute this action. 
As to whether it might, upon collecting the money, sequester it in a fund not 
contemplated by the terms of its articles, and so consummate an act ultra vires, is of 
no concern here. 

Much confusion appears to have arisen with regard to the term “non- 
profit.” °° Obviously, as indicated in the foregoing quotation and as aptly 


* Sanitary Milk & Ice Cream Co. v. Hickman, 119 W. Va. 351, 193 S. E. 553, 555. 
See also Storen v. Jasper County Farm Bureau Cooperative Association, 103 Ind. App. 
TENG Ee 20432. 

“ Yakima Fruit Growers’ Association v. Henneford, 182 Wash. 437, 47 P. 2d 831, 
100 A. L. R. 435. 

“Ex parte Baldwin County Producers’ Corporation, 203 Ala. 345, 83 So. 69. 
See also Tobacco Growers’ Cooperative Association v. Jones, 185 N. C. 265, 117 S. E. 
ee ms L. R. 231; Kansas Wheat Growers’ Association v. Schulte, 113 Kan. 672, 

* Anaheim Citrus Fruit Association v. Yeoman, 51 Cal. App. 759, 197 P. 959, 961. 

* Hanna, John, THE LAW OF COOPERATIVE MARKETING ASSOCIATIONS... 509 pp. 
New York, 1931. See p.50. See also: Cerini, Floyd B. UTAH PIONEERS IN ADOPT- 


ING THE UNIFORM COOPERATIVE ASSOCIATION STATUTES. Cooperative Journal 41—49. 
1938. 
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pointed out both by text writers ** and by the courts,” cooperatives are 
business organizations and are intended to increase the returns to farmer 
members for their products. A cooperative is truly “nonprofit” when by 
reason of its prior contract with patrons it is required to distribute to such 
patrons on a patronage basis all “profits” derived from transactions with 
them. 

It has been said that: 


Obviously, the cooperative marketing association is organized for profit in the sense 
of financial benefit to its members. The element of departure from ordinary corporate 
economic practice is found in the fact that the financial gain is enjoyed by the mem- 
bers in proportion to the production, by each, of the products handled, rather than in 
proportion to the capital otherwise contributed by each to the conduct of the busi- 
ness; but this difference of economic principle governing the distribution of wealth 
cannot alter the fact that the sole incentive to membership in such an association 
is the financial benefit to be derived therefrom in the marketing of the farm 
products which the member is producing. There is nothing broadly eleemosynary in 
cooperative associations. They simply represent a banding together of producers 
for their common good, and the motive of each is pecuniary gain.” 


A person engaged in a normal commercial merchandising business buys 
goods from sellers and then resells them at higher prices but he is under no 
obligation to account to the seller for the profits made on such transactions; 
in other words, a person engaged in such a merchandising business is oper- 
ating for entrepreneur profit. This is in sharp contrast with the situation 
of a marketing cooperative which is required to account to its members for 
the full net amount it receives for commodities delivered by them. Like- 
wise, a farm supply association which is required to account to its members — 
for any net margins realized on goods supplied by the association, is not in 
business for the purpose of producing an entrepreneur profit. 

The nonprofit or mutual character of cooperatives is also recognized in 
the cases in which associations are permitted to recover from members and 
others overadvances that have been made on commodities.** Obviously, 
if some patrons receive excess payments, other patrons must necessarily 
receive less than their fair share, because the association usually has no 
“profits” to absorb the operating loss created by the overpayments. 

Savings effected by a cooperative, even though they “belong” to mem- 
bers and not to the association itself, are subject to the claims of the 
creditors of the association,” and the mere fact that a cooperative is a 
nonprofit organization is not sufficient to exempt it, under certain statutes, 
from license taxes.” 

The term “nonprofit” is also applicable to associations organized under 
statutes which do not contain a provision like the one under discussion 
if, in fact, they are operating on such a basis.” 


7: Evans, Frank, and Stokdyk, E. A. THE LAW OF AGRICULTURAL COOPERATIVE MAR- 
KETINGS O40 pp. Rochesters NI Yo 1937. (See pe303. 

2 Schuster v. Ohio Farmers’ Cooperative Milk Association, 61 F. 2d 337. 

3 Schuster v. Ohio Farmers’ Cooperative Milk Association, 61 F. 2d 337, 338. 
See also In re Wisconsin Cooperative Milk Pool, 35 F. Supp. 787 reversed in 119 F. 
2d 999. 

* Baird v. Gleason, 53 F.2d 785. © See also p. 115. 

> Associated Fruit Co. v. Idaho-Oregon Fruit Growers’ Association, 44 Idaho 
200200, b 90: 

°° Appeal of Beaver County Coop. Association, 118 Pa. Super. 305, 180 A. 98. See 
also Maryland & Virginia Milk Producers’ Association v. District of Columbia, 119 F. 
2d 787, cert. den. 314 U.S. 646, 62 S. Ct. 87, 86 L. Ed. 518. 

27 Uniform Printing and Supply Co. v. Commissioner, 88 F. 2d 75. 
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Equality of Treatment 


ROADLY speaking, all members of a cooperative who are similarly 
situated should receive similar treatment. ‘There may be differentials 
based on time, distance, grade and quality of products and other factors; 
but, at least in the absence of definite provisions to the contrary, where 
the conditions are identical the treatment should be identical. In a case 
involving a mutual insurance company it was said: °° 
* * * we think it must be conceded that in a mutual company, where the members 
are not divided into classes except as to age, the company would have no authority, 
for the same premium, to issue policies promising special benefits to different members 
of the same class. 

Although in an agricultural marketing or farm supply association the 
foregoing statement would not appear to be strictly applicable, it is indica- 
tive of a principle which should be kept in mind. 

In California, on account of a statute which was construed to permit 
the unequal treatment of members, a marketing contract which favored 
a particular type of member was upheld; *° but the court pointed out that 
before the amendment of the statute “it was believed that such associa- 
tions should deal only with the products of its members, and that all mem- 
bers should be treated equally.” Sometimes an association will provide 
in its marketing contract that if in the future it offers a different form of 
marketing contract to other producers it will give those producers who 
signed the original marketing contract an opportunity to sign the new 
form. 

In a Maryland case *° the court said that it found nothing in the 
Maryland statutes, in a milk marketing association’s charter, or in its 
marketing contract, which required that the association’s “duty of equality 
in treatment of its members limited it to one uniform contract with all its 
members for a single activity.” Also, in a case *! involving a creamery 
association operating in California, the court held that there was nothing 
in the bylaws, articles, or any contract of the creamery which bound the 
association to take, or any member of the association to deliver, milk. 
Accordingly, the court said, the association was free to deal with its mem- 
bers on any reasonable basis, and, in doing so, it could apply different 
conditions of purchase as to members, if, in the interest of the association, 
there existed reasonable and natural grounds for such varying conditions. 
The court said, “it could not unfairly discriminate but it could discrimi- 
nate.” Aside from the rather complicated details of these particular cases, 
some doubts would surely arise as to whether equity is properly served 
where a cooperative actually pays two rates of return simultaneously for 
identical products, unless some specific justification for the difference is 
involved. 


In a Wisconsin case involving a milk bargaining association the court 
said: * | 


* Durland v. Elkhorn Life @ Accident Insurance Company, 112 Neb. 105, 198 
N. W. 564, 566. 

” California Canning Peach Growers v. Harkey, 11 Cal. 2d 188, 78 P. 2d 1137. 
See also California Canning Peach Growers v. Williams, 11 Cal. 2d 221, 78 P. 2d 
1154, 11 Cal. 2d 233, 78 P. 2d 1161; Stafford v. California Canning Peach Growers, 
LM C@aly7d 2025 / Siac dal Lou: 

° Cooperative Milk Service, Inc. v. Hepner, 198 Md. 104, 81 A. 2d 219: 

** Bertram v. Danish Creamery Association, 120 Cal. App. 2d 458, 261 P. 2d 349. 
pas Ngee v. Pure Milk Association, 208 Wis. 40, 240 N. W. 769, 242 N. W. 

, 487. 
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It does not follow, if the extrinsic evidence should establish this as the sense in 
which the language should be taken, that the association can deliberately or inten- 
tionally eliminate from the market a portion of the producers who are members in 
order that the remaining members may enjoy more favorable prices. The contract 
is not open to such a construction. Even though the sense or meaning contended 
for should be established, the association is obligated to exercise the same diligence 
and good faith to market the milk of one member that it exercises to market the 
milk of the other members. This is the cooperative principle as applied to this 
type of organization. It is violated when and if the association discriminates in the 
exercise of its sales efforts between members or groups of members, each of whom 
has an equal right to the exercise of these efforts. It is not violated if the association 
has exercised reasonable diligence in good faith and without discrimination. 


It has been held that where a cooperative orally modified its marketing 
agreement with a member to guarantee him a minimum price for his prod- 
uct, the association was obligated to comply with its agreement.*® 

In a case decided by the Board of Tax Appeals it appeared that a group 
of patrons was given a marked preference in that the supplies which they 
purchased were apparently purchased at cost.*4 In this connection the 
court said: 


Not only did this preferred group contribute nothing to petitioner’s profits or to 
defray its necessary expenses, but the three shareholders in that group received stock 
dividends out of petitioner’s profits from sales to other patrons at regular retail prices. 
The evidence negatives the fact that petitioner was operated on a cooperative basis, 
either as among its members alone, or as between its members and nonmembers. 


In a case *° involving a mutual insurance company it appeared that the 


company decided to dissolve and to distribute the money which it had on 
hand. A question arose as to who was entitled to share in the distribution. 
In holding that all policyholders who had contributed to the amount then 
on hand were entitled to share in the distribution, the court said: 


Clearly, if the court allows the present policyholders to take all the surplus, it 
will be permitting the contributions of many to benefit the few. What was the 
contract? It was a mutual obligation to share losses by fire; and, to make the 
contract as absolutely certain as possible, the amount supposed to be necessary for 
that purpose was required to be paid in advance. But a mutual obligation to share 
losses was not all. ‘This mutuality extended to an equal distribution of any surplus. 
The cash paid or advanced was not paid to protect some future policyholder against 
loss, or to enable him to draw out of the treasury more than all his premiums, but 
simply to insure the existing policyholders against loss. ‘That is the venture; that 
is the contract. The members for the time being bind themselves each to the 
other only; not to any third persons; not to those who may become members after- 
wards, and when their policy shall have expired. The money paid by the members 
for the time being is a trust fund, held for themselves only, and to divert it to the 
profit of others is a plain breach of trust. 


Nonmember Business 


HILE the various Federal statutes applicable to agricultural co- 

operatives evince a uniform public policy with respect to the subject 
of nonmember business this is not true of the State cooperative acts. Some 
of these acts are silent with respect to nonmember business and if an asso- 
ciation is incorporated under such a statute it would appear that it may 
freely transact business with members and nonmembers without restric- 
tion,** insofar as State law is concerned. Generally, however, State statutes 
either prohibit an association from doing business with nonmembers, or 


3 Yakima Fruit Growers’ Association v. Hall, 180 Wash. 365, 40 P. 2d 123. 

% Farmers Union Cooperative Oil Company, 38 B. T. A. 64. 

® Smith v. Hunterdon County Mutual Fire Insurance Company, 41 N. J. Eq. 473, 
A A. 652, 653. Cf. Driscoll v. Washington County Fire Insurance Co., 110 F. 
2d 485. 

°° In re Farmers’ Dairy Company’s Receivership, 177 Minn. 211, 225 N. W. 22. 
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permit associations organized under them to transact business with non- 
members but provide that the business done with nonmembers shall not 
exceed in value the amount of business transacted for members. This limi- 
tation on nonmember business appears in the Capper-Volstead Act,*” the 
Agricultural Marketing Agreements Act,** as amended, and also Section 521 
of the Internal Revenue Code of 1954, which contains the requirements 
that must be met if a cooperative is to have an “exempt” status for Federal 
income tax purposes.*° 

Likewise, associations that do more business with nonmembers than with 
members are not regarded as producer cooperatives under marketing agree- 
ments entered into under the Agricultural Marketing Agreement Act,*° 
as the Department of Agriculture gives consideration to the conditions 
of the Capper-Volstead Act in determining whether an organization is an 
association of producers. 

Serious consequences may result if an association violates a restriction 
on the amount of business which it may do for nonmembers.** 

If the value of the business transacted by an association with non- 
members exceeds that transacted with members, it is not eligible for loans 
from a bank for cooperatives,*? nor could it qualify for the restricted 
exemption provided for in the Motor Carrier Act.** 

In certain types of cooperatives the necessity for limiting the advantages 
afforded by the association strictly to its own members is apparent. This 
point is illustrated by community groups.** Similarly mutual insurance 
companies and irrigation companies usually limit their business to their 
members. In addition, in the case of mutual water companies, membership 
in the association and the right to a supply of water are frequently 
appurtenant to the land.*° However, this is not necessarily the case.*® 

An association which is to act as a public warehouseman must ordinarily, 
in order to operate as a public warehouse, offer storage facilities to the 
public generally and may not limit it to its own membership.*7 It has 
also been held that a mutual telephone company is under a duty to serve 
the public at large.*§ 

If an association is to maintain an “exempt” status under the Federal 
income tax laws, it must treat member and nonmember patrons alike and 
may not, for instance, limit patronage refunds to members or pay patronage 


*" Capper-Volstead Act, p. 166. 

* Federal Statutes Mentioning Cooperatives, p. 247. 

*° See Federal Income Taxes, p. 195. 

a LDIG ares Oe 

“ United States v. American Livestock Commission Co., 279 U. S. 435, 49 
S. Ct. 425, 73 L. Ed. 787. See also Board of Trade of City of Chicago v. Wallace, 
67 F. 2d 402. 

“” Federal Statutes Mentioning Cooperatives, p. 247. 

* Regulatory Statutes, p. 251, 

~ Burt v. Oneida Community, Ltd., 137 N. Y. 346, 33.N. FE. 307, 19 L. R. A. 297- 
138 N. Y. 649, 34 N. E. 288. 

* Comstock v. Olney Springs Drainage District, 97 Colo. 416, 50 P. 2d 531: Wood- 
stone Marble & Tile Co. v. Dunsmore Canyon Water Co., 47 Cal. App. 72, 190 P. 213. 

* Palo Verde Land & Water Company v. Edwards, 82 Cal. 52, 254 P. 922. But 
see People ex rel. Knowlton v. Orange County Farmers’ and Merchants’ Association, 
56 Cal. App. 205, 204 P. 873. 

“ Nash v. Page © Co., 80 Ky. 539, 4 Ky. Law Rep. 477, 44 Am. Rep. 490. 

* Celina @ Mercer County Telephone Company v. Union-Center Mutual Telephone 
Association, 102 Ohio St. 487, 133 N. E. 540, 21 A. L. R. 1145. But see State v. 
Southern Elkhorn Telephone Co., 106 Neb. 342, 183 N. W. 562; State ex rel. Lohman 
@& Farmers’ Mut. Telephone Co. v. Brown, 323 Mo. 818, 19 S. W. 2d 1048; Inland 
Empire Rural Electrification, Inc. v. Department of Public Service of Washington, 
199 Wash, 52 75. 928P, (20258: 
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refunds to nonmembers computed at a lower rate than those paid to mem- 
bers.*® Some State statutes, however, provide that although associations 
may do nonmember business, patronage refunds may be paid only to 
members or that patronage refunds to nonmembers must be computed at 
a lower rate than such refunds paid to members. 

While it would seem on principle that an association from a cooperative 
standpoint should accord the same treatment to all patrons regardless of 
whether they are members, some associations feel that if nonmember patrons 
receive the same treatment as member patrons there is no particular in- 
centive for a nonmember to become a member of the association. In order 
to modify this situation the bylaws of many associations provide that the 
patronage refunds which accrue to the credit of an eligible nonmember 
patron shall be applied first toward the purchase of a membership or a 
share of stock. In the case of agricultural cooperatives which limit their 
membership to producers, it may happen that some business may be trans- 
acted for persons who are ineligible for membership. This is particularly 
true in the case of associations performing farm business services. As 
brought out in the discussion of Federal income taxes, an association may 
not do more than 15 percent of its farm supply business with patrons who 
are neither members nor producers, if it is to be eligible for an “exempt” 
status under the Federal income tax law. 


Control of Crops by Landlord 


HE statutes of a number of States contain a provision reading as fol- 
lows: 

In any action upon such marketing agreements, it shall be conclusively presumed 
that a landowner or landlord or lessor is able to control the delivery of products 
produced on his land by tenants or others, whose tenancy or possession or work on 
such land or the terms of whose tenancy or possession or labor thereon were created 
or changed after execution by the landowner or landlord or lessor, of such a mar- 
keting agreement; and in such actions, the foregoing remedies for nondelivery or 
breach shall lie and be enforceable against such landowner, landlord or lessor.” 

Entirely independent of the conclusive-presumption provision just quoted, 
may an association require that crops grown under the share-lease plan 
be marketed through it? An association could include a provision in its 
marketing contract requiring a member, if he leased his farm or any part 
thereof after signing the marketing contract, to include a provision in the 
lease stipulating that all crops grown on the farm should be marketed 
through the association. In addition, a provision could be included requir- 
ing the landlord to pay liquidated damages for his failure to have the share 
of the crops belonging to his tenant marketed through the association.*? 
If a lease provides for a share tenancy, then, regardless of the time that 
it is entered into, the association clearly would be entitled to receive at 
least the landlord’s share of the crop for marketing, because he has legal 
control over that portion of the crop.*” 

In the cases just cited it appeared that the tenants had the right to sell 
the landlord’s part of the cotton crop, but it was held in each case that 


#8 See Federal Income Taxes, p. 195. 

5 See sec. 18 of Bingham Cooperative Marketing Act of Kentucky, p. 305 of 
Appendix. 

| Dark Tobacco Growers’ Coop. Association v. Daniels, 215 Ky. 67, 284 S. W. 399. 
See Liquidated Damages, p. 139. 

Long v. Texas Farm Bureau Cotton Association, 270 S. W. 561 (Tex. Civ. App.) ; 
Main v. Texas Farm Bureau Cotton Association, 271 S. W. 178 (Tex. Civ. App.). 


135 


this fact was immaterial, as the leases provided that the landlord receive 
a part of the crop as his rent. 

In North Carolina it was held that a landlord was not liable for damages 
to the association because of the failure of his tenant to market his share 
of the crop through the association.°? The North Carolina cooperative 
statute does not contain the conclusive-presumption provision. 

In the absence of a provision in the marketing contract requiring a 
landlord to have the share of the crops belonging to his tenants marketed 
through an association and in the absence of a conclusive-presumption pro- 
vision in the cooperative act of the State, it would appear that there is no 
basis for holding a landlord liable on account of the fact that the share of 
the crops of his tenants is not marketed through the association, nor would 
there be a basis for holding the tenants liable unless they are parties to the 
contract. 


Crop Mortgages 


O OBTAIN a valid lien statutory requirements must be met and, if 

the statute requires verification under oath, an acknowledgment is 
insufficient.** In taking a crop lien or other mortgage, care should be 
taken to identify clearly the property covered and the indebtedness secured, 
otherwise the lien may fail.” 

Generally, a person who takes a crop mortgage or other lien on com- 
modities occupies a position virtually identical with that of a purchaser 
of the commodities involved. In other words, in determining the rights of 
the holder of a crop mortgage to avail himself of the products covered 
thereby, the rules that would be applicable if he had purchased the crop 
involved are applicable. As it is the general rule that any interest which 
a person has in property may be mortgaged, a person entitled to a share 
of the crop may give a mortgage thereon covering his interest. 

Marketing contracts sometimes provide that, if the member places a 
crop mortgage upon any of his crops during the term of the contract, the 
association has the right to take delivery of the crop and to pay off all or 
any part of the crop mortgage for the account of the grower. Such 
provisions are at least binding on the member and the association.*” 

In a Mississippi case ** it was held that, where an association had agreed 
with a member that the proceeds arising from the sale of the commodities 
covered by its marketing contract would be turned over to the holder of 
a mortgage on the commodities until the mortgage was fully satisfied, this 
agreement operated to prevent a creditor of the member from successfully 
maintaining garnishment proceedings against the association. 

In Kansas,°* Kentucky,®° and Tennessee,*' it has been held independent 


°° Tobacco Growers’ Coop. Association v. Bissett, 187 N. C. 180, 121 S. E. 446. 

** Reeves v. Kansas Cooperative Wheat Marketing Association, 136 Kan. 306, 
15 P. 2d 446. . 

°° Dingfelder v. Georgia Peach Growers Exchange, 184 Ga. 569, 192 S. E. 188. 

°° Merriman v. Martin, 113 Cal. App. 167, 298 P. 95. 

* Lennox v. Texas Cotton Coop. Association, 55 S. W. 2d 543 (Tex. Com. App.). 

*® Cole-McIntyre-Norfleet Company v. DuBard, 135 Miss. 20, 99 So. 474; Myers v. 
Bushmiaer, 201 Ark. 564, 145 S. W. 2d 722. 

° Kansas Wheat Growers’ Association v. Floyd, and Kansas Wheat Growers’ Asso- 
ciation v. Robben, 116 Kan. 522, 227 P. 336. 

°° Redford v. Burley Tobacco Growers’ Coop. Association, 205 Ky. 515, 266 
S aE mae Feagain v. Dark Tobacco Growers’ Coop. Association, 202 Ky- 801, 261 
Ss. Wa 007. 

* Dark Tobacco Growers’ Coop. Association v. Dunn, 150 Tenn. 614, 266 S. W. 
308. See also Oregon Growers’ Coop. Association v. Lentz, 107 Ore. 561, 212 P. 811; 
Monte Vista Potato Growers’ Coop. Association v. Bond, 80 Colo. 516, 252 P. 813. 
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of statute that the person who takes a mortgage on a crop with knowledge 
of the fact that it 1s covered by a marketing contract may be compelled 
by injunction to market the crop through the association, which in turn 
after making the deductions authorized by the contract must account to 
the person holding the mortgage before making any payments to the 
member. 

In North Carolina,®? Alabama,® and Louisiana,** it has been held that 
even though the party taking the mortgage has knowledge at the time 
that the crop is covered by a marketing contract, his rights are superior 
to those of the association, and the association cannot compel the delivery 
of the crop to it for marketing. It is believed that the holdings in the North 
Carolina, Alabama, and Louisiana cases were based, to a large extent at 
least, on the mandatory character of the statutes of those States defining 
the superiority of recorded liens and mortgages. 

In a Texas case in which a chattel mortgage was taken on a crop of 
rice with knowledge that the mortgagor had contracted to deliver the rice 
to a cooperative, it was held that the rights of the association and of a 
buyer of such rice from the association were junior to those of the mort- 
gagee.® 

Another factor which should be considered in all these cases is the exact 
character of the purchase-and-sale contract of the association. If the 
contract is merely an executory contract to sell,®* then the rights of the 
association may be different from what they would be if the contract were 
one for a present sale of future crops. 

In North Carolina, the fact that the crop is covered by a mortgage does 
not prevent the association from enjoining the member from disposing of 
his crop outside the association subject to the right of the holder of the 
mortgage to demand a sufficient amount of the crop to satisfy his mortgage,” 
but it is otherwise in Alabama.® 

In Kansas,*® it was held that where a producer signed a marketing con- 
tract which in effect stated that there were no encumbrances of any kind 
against his crop, he was liable for liquidated damages to the association if 
delivery of his crop was prevented by a mortgage executed prior to the sign- 
ing of the marketing contract, and in all cases liquidated damages may be 
recovered by an association (if the contract contains no exception) , although 
delivery of the crop is prevented by a crop mortgage.” 

If a cooperative in any State receives a crop on which a third person has 
a superior claim, the association runs a risk in receiving and handling the 
crop. If the person having a superior claim consents to having the asso- 
ciation handle the crop, then there is no danger. In all cases in which an 
association receives a crop on which there is a lien or crop mortgage, great 


° Tobacco Growers’ Coop. Association v. Harvey & Son Co., 189 N. C. 494, 127 
S. E. 545, 47 A. L. R. 928; Tobacco Crowers’ Coop. Association v. Patterson, 187 
N2O, 202, 121 Set 651. 

% Bishop v. Alabama Farm Bureau Cotton Association, 215 Ala. 388, 110 So. 711. 

“* Louistana Farm Bureau Cotton Growers’ Coop. Association v. Clark, 160 La. 294, 
OyS0. 11): 

* Beaumont Rice Mills v. Dishman, 72 8. W. 2d 365 (Tex. Civ. App.). 

° Tobacco Growers’ Coop. Association v. Harvey & Son Co., 189 N. C. 494, 127 
S. E. 545,47 A. L. R. 928. 

* Tobacco Growers’ Coop. Association v. Patterson, 187 N. C. 252, 121 S. E. 631. 

* Bishop v. Alabama Farm Bureau Cotton Association, 215 Ala. 388, 110 So. 711. 

° Kansas Wheat Growers’ Association v. Leslie, 126 Kan. 694, 271 P. 284. 

Kansas Wheat Growers’ Association v. Ast, 118 Kan. 247, 234 P. 963; North Caro- 
lina Cotton Growers’ Coop. Association v. Bullock, 191 N. C. 464, 132 S. E. 154, 47 
A. L. R. 924; Lennox v. Texas Farm Bureau Cotton Association, 16 S. W. 2d 413 
(Tex. Civ App. ). 
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care should be exercised to account to the holder of the lien or mortgage 
before making any payments to the grower. ‘This is true whether or not 
the claim of the association is superior to the claim of the holder of the lien 
or mortgage. 

An association is liable for conversion if it handles and sells a crop on 
which a third person has a superior lien, without the consent of that 
person.” 

Where the mortgagee expressly or impliedly consents to the sale, how- 
ever, the usual rule is that he thereby waives the lien of his mortgage and 
the purchaser is not liable for conversion.” 

Even though the claim of the association is superior, if the association © 
has knowledge of the crop lien or mortgage, then it should account to the 
holder thereof before making payment to the grower. An association ordi- 
narily is free to take a mortgage on any property of a member including 
a crop to secure it for advances made or to be made. 

If there is a lien on commodities the fact that they are shipped from 
another State is, generally speaking, immaterial because an association is 
charged by law with knowledge of a chattel mortgage that is duly filed 
of record in that State.” 

The fact that delivery of commodities to an association is effected by the 
delivery of warehouse receipts therefor does not operate to improve the 
position of the association if the member did not have title to the com- 
modities, or if a third person had a lien thereon.’* But where warehouse 
receipts which under State statute the issuing warehouseman had an abso- 
lute duty to take up and cancel upon delivery of the commodity to the 
holder of the receipt were dishonestly used by the warehouseman’s agent 
to obtain funds from a cooperative, it was held that the cooperative was an 
innocent purchaser and could recover from the warehouseman.” 

In order to protect itself, an association may refuse to pay over the sales 
proceeds of a crop to a mortgagee where other lienors are questioning the 
right of the mortgagee to such funds, unless a suitable bond is furnished.” 

If a member of an association suffers a loss by reason of the fact that the 
association has paid money, derived from the sale of his products, to a person 
on the false assumption that that person had a chattel mortgage on the prod- 
ucts, the association is liable therefor.” 

It should not be assumed that because an association does work upon 
commodities which it has received and which are covered by a chattel 


™ Producers’ Livestock Marketing Association v. Livingston, 216 Iowa 1257, 250 
N. W. 602; Mississippi Cooperative Cotton Association v. Walker, 186 Miss. 870, 192 
So. 303; Mason City Production Credit Association v. Sig Ellingson & Company, 205 
Minn. 537, 286 N. W. 713, certiorari denied 308 U. S. 599, 60 S. Ct. 130, 84 L. Ed. 
501; Alexandria Production Credit Association v. Horn, 199 So. 430 (La. App.). 

® East Central Fruit Growers Production Credit Association v. Zuritsky, 346 Pa. 
335, 30 A. 2d 133; Prichard v. Farmers Coop. Soc. No. 1 of Merkel, 183 S. W. 2d 
240 (Tex. Civ. App.) ; Producers’ Livestock Marketing Association v. John Morrell @ 
Co., 220 Iowa 948, 263 N. W. 242; Farmers National Grain Corporation v. Kirkendall, 
LBS OkKlag / W/ OpPa 2d 5 10! 

Mason City Production Credit Association v. Sig Ellingson & Company, 205 
pape 537, 286 N. W. 713, certiorari denied 308 U. S. 599, 60 S. Ct. 130, 84 L. Ed. 

™ Gillon v. Martin, 15 La. App. 366, 131 So. 598; Four County Agricultural Credit 
Corporation v. Satterfield, 218 N. C. 298, 10S. E. 2d 914. 

® American Cotton Coop. Association v. U. C. and Ware Co., 193 Miss. 43, 7 
So. 2d 537. - 

* Farmers’ Cooperative Elevator Company v. Schweigert-Ewald Lumber Com- 
pany, 60 N. D. 236, 233 N. W. 902. 

“White v. Lone Star Wool-Mohair Cooperative Association, 95 S. W. 2d 178 
(Tex. Civ. App.). 
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mortgage, that the association will be entitled to reimbursement therefor. 
In a Massachusetts case * in which a chattel mortgage was taken in good 
faith and without knowledge of the fact that the mortgagor was obligated 
to deliver the tobacco to an association which functioned on an agency basis, 
the rights of the mortgagees were prior to those of the association. Follow- 
ing the foreclosure of the mortgage on the tobacco, the association sold the 
' tobacco and deducted certain expenses pursuant to an agreement between 
the parties, but as the remaining proceeds were no more than sufficient to 
pay the mortgagees it was held that the association had no right to deduct 
for indebtedness of the mortgagor to it on account of expenses incurred by 
the association, in sorting and curing the tobacco without authority from 
the mortgagees. 

When commodities are delivered to a market agency with the consent of 
the holder of a lien thereon, the market agency has a factor’s lien on the 
commodities and the proceeds derived therefrom for its reasonable commis- 
sions and expenses incident to the sale of the commodities.” 

In many jurisdictions if a mortgagor is permitted to retain proceeds 
arising from the sale of mortgaged chattels without applying the proceeds on 
the indebtedness secured by the mortgage, the mortgage is invalid insofar 
as other creditors and subsequent purchasers in good faith are concerned.*° 

An association which held a chattel mortgage on hay took a bill of 
sale on the hay and later attempted to foreclose its mortgage; but the 
court said: *? 

When appellant took complete title, it merged the mortgage in the title. Appel- 
lant cannot stand in both positions, mortgagee and owner. 

In many of the States it is a crime for a mortgagor to sell mortgaged 
property without the consent of the mortgagee.” 


Liquidated Damages 


| patie damages are damages the amount of which has been 
determined in advance by agreement between the parties. Long 
before the days of Blackstone, parties inserted in their contracts provisions 
that one should pay a certain sum, in case he breached the contract, to the 
other as satisfaction for the loss sustained because of the breach. One of 
the most common expressions used in discussing the term “liquidated 
damages” is “penalty.” And it is frequently said that a penalty cannot 
be recovered, but that liquidated damages may be. A penalty may, in 
this connection, be defined as an amount fixed by the parties to a contract 
to be paid by one of them in case of breach, which is greatly or perhaps 
grossly in excess of the damages which may actually be suffered from such 
a breach. When the amount fixed is held to be a penalty, such amount 
cannot be recovered but only the actual damages suffered. 

A case which well illustrates this view is one in which the defendant 
entered into a bond to pay $10,000 in case he failed to secure releases, within 
a year, from certain parties having claims against him. One of the claims 


*® West Springfield Trust Company v. Hinckley and the Hampden County Tobacco 
Growers’ Association, 258 Mass. 157, 154 N. E. 580. 

” Wenatchee Production Credit Association v. Pacific Fruit G Produce Company, 
199 Wash. 651, 92 P. 2d 883. 

*Turkive Kramer, 138 Oklae35/280'P. 266, 73 AVL. R. 229. 

8! Northwest Hay Association v. Slayton, 137 Wash. 248, 242 P. 354, 356. 

* Beaumont Rice Mills v. Dishman, 72 S. W. 2d 365 (Tex. Civ. App.) ; Burns v. 
Clarksdale Production Credit Association, 189 Miss. 34, 195 So. 588; 11 C. J. 638. 
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amounted to only $9.80, and failure to obtain a release of this claim would 
have made the entire amount of the bond due and payable. The Supreme 
Court held that the $10,000 was a penalty and not liquidated damages, 
and a judgment for 1 cent was affirmed.** 

That the parties to a contract have described the amount to be paid in 
case of a breach as “liquidated damages” or as a “penalty” is not conclu- 
sive upon the point,** although the term used by the parties has been held 
to have some weight.*® It has been held that the word “fine” was intended 
by the parties to a contract to mean “liquidated damages.” * 

In a certain case the defendant hired a yacht for 4 months for $10,000 
and agreed, in the event he failed to return it, to pay $75,000, which was 
stated to be the value of the yacht for the purpose of the contract. The 
vacht was destroyed, and suit was brought for the recovery of the $75,000. 
The Supreme Court affirmed a judgment for this amount and, in doing 
so, said in part: 

* * * whether a particular stipulation to pay a sum of money is to be treated as 
a penalty, or as an agreed ascertainment of damages, is to be determined by the con- 


tract, fairly construed, it being the duty of the court always, where the damages are 
uncertain and have been liquidated by an agreement, to enforce the contract.” 


In 1904 an agreement was entered into for the erection of two labora- 
tory buildings for the Department of Agriculture in Washington. ‘The 
contract called for the completion of the buildings in 30 months, and for 
a delay of 101 days beyond the contract period the Government deducted 
$200 a day, the amount stipulated in the contract as liquidated damages, 
a total of $20,200. Later, suit was brought against the Government for 
the recovery of this amount. -In holding that no recovery could be had, 
the Supreme Court of the United States said: °° 


* * * courts will endeavor, by a construction of the agreement which the parties 
have made, to ascertain what their intention was when they inserted such a stipula- 
tion for payment, of a designated sum or upon a designated basis, for a breach of a 
covenant of their contract, precisely as they seek for the intention of the parties in 
other respects. When that intention is clearly ascertainable from the writing, effect 
will be given to the provision, as freely as to any other, where the damages are 
uncertain in nature or amount or are difficult of ascertainment or where the amount 
stipulated for is not so extravagant, or disproportionate to the amount of property 
loss, as to show that compensation was not the object aimed at or as to imply fraud, 
mistake, circumvention, or oppression. There is no sound reason why persons 
competent and free to contract may not agree upon this subject as fully as upon 
any other, or why their agreement, when fairly and understandingly entered into 
with a view to just compensation for the anticipated loss, should not be enforced. 


The foregoing quotation expresses the common law relative to liquidated 
damages. 

In a number of cases involving cooperatives, the courts have found that 
at common law they were entitled to liquidated damages.*® On the other 


*° Bignall v. Gould, 119 U.S.495, 7S. Ct. 294, 30 L. Ed. 491. 

** Northwestern Terra Cotta Co. v. Caldwell, 234 F. 491, 496. 

© Tayloev.T. & S. Sandiford, 20 U.S. 13,5 L. Ed. 384. 
bape te Farmers Association of California v. Klein, 41 Cal. App. 2d 766, 107 P. 

“Sun Printing and Publishing Association v. Moore, 183 U.S. 642, 662, 22S. Ct. 
240, 46 L. Ed. 366. 

“Wise (Trustee in Bankruptcy of Stannard) v. United States, 249 U.S. 361, 365, 
39'S. Ct-303, 63 Lod: 647! 

Burley Tobacco Society v. Gillaspy, 51 Ind. App. 583, 100 N. E. 893sTobacco 
Growers’ Coop. Association v. Jones, 185 N. C. 265, 117 S. E. 174, 33 A. L. R. 231; 
Ex parte Baldwin County Producers’ Corporation, 203 Ala. 345, 83 So. 69; Wash- 
ington Coop. Egg & Poultry Association v. Taylor, 122 Wash. 466, 210 P. 806; Bull- 
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hand, in a number of cases it was held that at common law provisions in 
bylaws or contracts providing for the payment by members of stipulated 
sums, in the event they failed to market their products or livestock through 
the association, were unlawful as they were deemed to be in restraint of 
trade.°° 

The bylaws in the Iowa case first cited provided that any member of the 
association should forfeit 5 cents for every hundredweight of produce or 
livestock sold to any competitor of the association. The association bought 
and sold the produce and livestock of nonmembers in addition to that of 
members. ‘The bylaw, on its face, was aimed at competitors of the asso- 
ciation and did not disclose that its purpose was the maintenance and 
upkeep of the association. It will be remembered that provisions for 
liquidated damages are sometimes referred to as maintenance clauses, on 
the well-founded theory that all members of a marketing agency should 
contribute to its maintenance and upkeep even though they may not make 
use of it for a particular period. In the Iowa case, the court held that the 
bylaw was unlawful as it was deemed to be in restraint of trade. 

In the other cases cited with the Iowa case just discussed, the courts 
reached similar conclusions and for the same reason. Subsequent to the 
decision of the Iowa cases, a cooperative marketing act was enacted in 
that State which expressly authorized associations to provide for liquidated 
damages in their contracts and bylaws. Under this act the supreme court 
of that State held that a provision in the bylaws of a livestock association 
for the payment of 25 cents per 190 pounds for all livestock marketed by 
members outside the association was valid.*' So that, so far as associations 
incorporated under the cooperative act of Iowa are concerned, they may 
provide for liquidated damages in their contracts or bylaws. 

In Colorado, the rule announced by the supreme court, holding that 
provisions in contracts or bylaws which caused a member of an association 
to become liable to the association for a specified amount in the event he 
marketed his products outside the association were illegal, was changed by 
the supreme court in later cases in which the liquidated-damage clause pro- 
visions were authorized by cooperative acts under which the associations 
were formed.®? The Alabama case referred to was decided by an inter- 
mediate court of that State and was superseded by a decision of the supreme 
court of the State.* 

In many of the cooperative statutes, language is included which expressly 
authorizes associations to include in their contracts and bylaws provisions for 
liquidated damages. ‘These provisions in the cooperative statutes specify 


ville Milk Producers’ Association v. Armstrong, 178 N. Y. S. 612, 108 Misc. Rep. 582; 
Castorland Milk @ Cheese Co. v. Shantz, 179 N. Y.S. 131; Manchester Dairy System, 
Inc. v. Hayward, 82 N. H. 193, 132 A. 12; Potter v. Dark Tobacco Growers’ Coop. 
Association, 201 Ky. 441, 257 8S. W. 33; Elephant Butte Alfalfa Association v. Rouault, 
SouNnMet364262°P 2185. 

°° Reeves v. Decorah Farmers’ Coop. Soc., 160 Iowa 194, 140 N. W. 844, 44 L. R.A. 
(N. S.) 1104; Ludowese v. Farmers’ Mut. Coop. Co., 164 Iowa 197, 145 N. W. 475; 
Burnsi val ray Parmer seGraum Go. 65> Colog42521/76 P.487, lisAOL: Rivtl1/9; 
Atkinson v. Colorado Wheat Growers’ Association, 77 Colo. 559, 238 P. 1117; 
Colorado Wheat Growers’ Association v. Thede, 80 Colo. 529, 253 P. 30; Georgia 
Fruit Exchange v. Turnipseed, 9 Ala. App. 123, 62 So. 542. 

* Clear Lake Coop. Live Stock Shippers’ Association v. Weir, 200 Iowa 1293, 
206 N. W. 297. 

” Rifle Potato Growers’ Coop. Association v. Smith, 78 Colo. 171, 240 P. 937; 
Marvin v. Pueblo Dairymen’s Cooperative, 131 Colo. 601, 284 P. 2d 238, 12 
Perig Re 2d. 130, 

* Ex parte Baldwin County Producers’ Corporation, 203 Ala. 345, 83 So. 69. 
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that the sums thus fixed shall be reasonable. ‘The supreme courts of many 
States have passed upon the contracts of cooperatives formed under such 
statutes and have generally upheld the provisions contained in them with 
respect to liquidated damages. For instance, liquidated damages of 5 cents 
per pound in the case of tobacco,®** 5 cents per pound for cotton,°* 25 cents 
per bushel for wheat,°® 50 cents per box for fruit,®°’ and 5 cents per dozen 
for eggs °* have all been upheld. 

It should not be assumed from the foregoing that an association, even 
under a statute authorizing it to provide for liquidated damages, is free to 
fix any amount as such damages. On the contrary, the amount should 
always be reasonable and not so extravagantly large as to indicate that com- 
pensation to the association is not the object sought. The Supreme Court of 
Iowa has said, with reference to a provision purporting to provide for 
liquidated damages, that: 

Where it appears that the amount provided for is disproportionate and excessive, 
equity will reject the terms of the proviso and declare a penalty.” 

When the legal status of cooperatives was once established, it followed 
as a matter of course that such associations were entitled to provide for 
liquidated damages under circumstances comparable with those under 
which other entities might provide for and recover such damages, because 
liquidated damages were well known to the common law and are in no 
sense peculiar to cooperation. At the present time it is believed that co- 
operatives in each of the States may provide for liquidated damages, by 
reason of provisions existing in the statutory law of the State or by reason 
of the common law. 

Some interesting cases involving liquidated damages have been before 
the courts. In a Kentucky case a member of the Dark Tobacco Growers’ 
Cooperative Association rented his farm for cash rent, went to the city, 
and there worked as a carpenter. The association sued the landlord for 
liquidated damage of 5 cents per pound on account of the tobacco grown 
and sold by the tenant, who was not a member of the association and who 
marketed the tobacco through other channels. ‘The contract of the 
landlord with the association covered all the tobacco grown on his land. 
The court held that the association was entitled to recover liquidated dam- 
ages amounting to $250, and referred to a provision in the Bingham Co- 
operative Act of Kentucky, which declares that it is a conclusive presump- 
tion that a member controls the products grown on his land.* 


* Tobacco Growers’ Coop. Association v. Jones, 185 N. C. 265, 117 S. E. 174, 33 
A. L. R. 231; List v. Burley Tobacco Growers’ Coop. Association, 114 Ohio St. 361, 
151 N. E. 471; Dark Tobacco Growers’ Coop. Association v. Mason, 150 Tenn. 228, 
263 S. W. 60; Dark Tobacco Growers’ Coop. Association v. Daniels, 215 Ky. 67, 
284 S. W. 399; Dark Tobacco Growers’ Coop. Association v. Robertson, 84 Ind. App. 
91,150 N. E. 106. 

*° South Carolina Cotton Growers’ Coop. Association v. English, 135 S. C. 19, 
133 S. E. 542; North Carolina Cotton Growers’ Coop. Association v. Bullock, 191 
N. C. 464, 132 8S. E. 154,47 A. L. R. 924. 

°° Kansas Wheat Growers’ Association v. Schulte, 113 Kan. 672, 216 P. 311; Ne- 
braska Wheat Growers’ Association v. Norquest, 113 Neb. 731, 204 N. W. 798. 

” Lee v. Clearwater Growers’ Association, 93 Fla. 214, 111 So. 722; Anaheim Citrus 
Fruit Association v. Yeoman, 51 Cal. App. 759, 197 P. 959. 

* Poultry Producers of Central California v. Nilsson, 197 Cal. 245, 239 P. 1086. 

” Fort Dodge Coop. Dairy Marketing Association v. Ainsworth, 217 Iowa 712, 
251 N. W. 85,'87. See also Parker v. Dairymen’s League Cooperative Assoctation, 
Inc.,226 NAY 452226; 222A pps Divips 

* Dark Tobacco Growers’ Coop. Association v. Daniels, 215 Ky. 67, 284 S. W. 399. 
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Again it has been held that the inability of a member to deliver his 
products, because of a crop mortgage, does not prevent the association 
from recovering liquidated damages as a result of his failure to deliver. 
And when a member of an association has signed a contract warranting 
that he was in position to control the wheat he produced, the fact that the 
president of the association told the member whose wheat was covered by 
a mortgage that he could deliver it to the mortgagee did not operate to 
relieve the member from liability to the association for liquidated damages 
on account of wheat so delivered.® 

In the case last cited there were no exceptions in the contracts excusing 
failure to deliver because of the reasons therefor. Hence, the courts fol- 
lowed the general rule that impossibility of performance of a contract, 
unless created by an act of God, the law, or the complaining party, does 
not, as a rule, excuse failure to perform.* In other words, the members 
in the cases cited had agreed to deliver their products and, having failed 
to do so without a lawful excuse, they were liable for liquidated damages. 

A rather novel case ° arose involving the law of liquidated damages in 
California. The Civil Code of California stated that liquidated damages 
could be recovered by contract only where it is impracticable or extremely 
difficult to fix actual damages. However, the Agricultural Code of Cali- 
fornia authorized nonprofit marketing associations to fix by contract or 
bylaw liquidated damages to be paid on breach of contract with respect to 
sale, delivery, or withholding of products. About twenty raisin growers 
formed a cooperative under the laws of California. The association entered 
into a contract with a third person under which he was to receive and pack 
raisins upon delivery by members of the association. ‘The marketing agree- 
ment between the association and its members provided for specified 
liquidated damages should the grower “fail to deliver raisins hereby sold 
in accordance with the terms of this agreement.” One of these terms was 
to deliver raisins “properly cured and in good condition.” Eight members 
of the cooperative, although delivering all the raisins they produced, de- 
livered some raisins of such high moisture content that they could not be 
processed without redrying. Some of the other members of the cooperative 
brought an action against the members furnishing the wet raisins and 
against the association for the recovery of liquidated damages. A judg- 
ment in favor of the plaintiffs in the trial court was reversed on appeal. 
In denying recovery, the appellate court held that (1) the law did not 
authorize a contract for liquidated damages because of the delivery of 
inferior quality raisins but only for the failure to deliver the proper quantity, 
and (2) the marketing contract itself permitted recovery of liquidated 
damages only when a grower failed or refused to deliver all his raisins. 

In California in cases in which it appeared that marketing contracts had 
been assigned to a cooperative, but in which it did not appear that the 
growers in question had become members of the association, it was held 


2 North Carolina Cotton Growers’ Coop. Association v. Bullock, 191 N. C. 464, 132 
S. E. 154, 47 A. L. R. 924; Bishop v. Alabama Farm Bureau Cotton Association, 
215 Ala. 388, 110 So. 711; Kansas Wheat Growers’ Association v. Ast, 118 Kan. 
247, 234 P. 963; Kansas Wheat Growers’ Association v. Leslie, 126 Kan. 694, 271 P. 
284; Lennox v. Texas Farm Bureau Cotton Association, 16 S. W. 2d 413 (Tex. Civ. 
App.). 

® Kansas Wheat Growers’ Association v. Leslie, 126 Kan. 694, 271 P. 284. 

* Dermott v. Jones, 2 Wall. 1,69 U.S. 1, 17 L. Ed. 762, 76 U. S. 486, 19 L. Ed. 621. 

° Olson v. Biola Coop. Raisin Growers Association, 184 P. 2d 742; affirmed, 193 P. 
2d 929; 33 Cal. 2d 664, 204 P. 2d 10. 
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that provisions for liquidated damages in the marketing contracts were un- 
enforceable.® | 

When a milk cooperative did not show that it was justified in rejecting 
milk tendered by a member, it could not recover liquidated damages for 
failure to deliver milk.’ 

Although a bylaw of an association provided that membership therein 
should cease in case any member failed to comply with the terms of his mar- 
keting contract, this did not prevent the association from recovering liqui- 
dated damages arising out of a breach of the marketing contract by a 
producer.® 

In drafting a provision for liquidated damages, care should be taken that 
the rule prescribed for ascertaining the damages will be fair, equitable, and 
clear under all circumstances. For instance, a provision for the payment 
of $10 per cow, in the event a member marketed any milk outside the asso- 
ciation, has been criticized on the ground that it is uncertain whether the $10 
per cow is to be determined on a per-day basis or once and for all, or whether 
it would be applicable if a member marketed outside the association the milk 
from some cows but not from all.® 

Cooperatives in entering into contracts with third persons, as well as 
with their members, should keep the foregoing principles in mind. In an 
Oregon case it was held that the stipulated damages specified in a contract 
entered into by a dairy cooperative with a dairy distributor amounted to a 
penalty.” 

It has been held that the fact that a provision in a marketing agreement 
providing for liquidated damages is void because it does not conform to 
the statute under which the association is organized does not invalidate 
the entire contract.” 


Specific Performance 


66 C\ PECIFIC performance may be defined as the actual accomplishment 
of a contract by the party bound to fulfill it, for a decree for specific 
performance is nothing more or less than means of compelling a party to 
do precisely what he ought to have done without being coerced by a 
COUTtee 
It should be borne in mind that the term “specific performance” is the 
name of an equitable remedy, by means of which a person is affirmatively 
compelled by the court to perform his contract. It is true that growers 
are frequently enjoined from disposing of their products outside the asso- 
ciation of which they are members, in violation of their contracts; and 
this, generally speaking, results in the contract actually being performed; 
but, strictly speaking, this is not what is meant by the term “specific per- 
formance.” The cooperative statutes that have been enacted by the 


° Sun-Maid Raisin Growers of California v. Paul A. Mosesian & Son, Inc., 90 Cal. 
App. 1, 265 P. 828; Sun-Maid Raisin Growers of California v. K. Arakelian, Inc., 90 
Cal. App.10, 265 P. 832. 

"Frame v. Trenton Milk & Cream Company, Inc., 210 N. Y. S. 591, 125 Misc. 
Rep. 86. 

° Milk Producers’ Association v. Webb, 97 Cal. App. 650, 275 P. 1001. 

° Pierce County Dairymen’s Association v. Templin, 124 Wash. 567, 215 P. 352. 
See also Watertown Milk Producers’ Coop. Association v. Van Camp Packing Go; 
199: Wis..5:7 92225 NaW ao U9 #226 INV yoda, Jeane ons Le 

” Dairy Cooperative Association v. Brandes Creamery, 147 Ore. 488, 30 P. 2d 
338, 147 Ore. 503, 30 P. 2d 344. 

“ Watertown Milk Producers’ Coop. Association v. Van Camp Packing Company, 
199. Wis.53 /9,32291N SW 209.52260 IN: Weed 7 Oy (pg be Oo Ie 
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States usually contain a provision stating that an association shall be entitled, 
in the event of a breach or threatened breach of its marketing contract, “to 
an injunction to prevent the further breach of the contract and to a decree 
of specific performance thereof.” 1% 

Many cases have been before the courts, involving the right of coop- 
eratives to the remedies of specific performance and injunction on account 
of the statutory provision in question. In Kansas it was held that the 
statutory provision was virtually mandatory on the court, at least under 
normal conditions, and that the legislature was competent to enact a rule 
of this kind which was binding on the courts. In States other than 
Kansas substantially similar conclusions have been reached in cases in- 
volving the right of associations to the remedies of injunction and specific 
performance under the statutory provision in question.’® 

In many cases brought by cooperatives against their members to prevent 
them from violating their contracts, the association in question has asked 
the court to enjoin the member from disposing of his products to third 
persons, without asking the court to decree the specific performance of the 
contract involved. Some of these cases are discussed under the heading 
“Injunctions.” 

Independent of a statutory provision entitling a cooperative to the remedy 
of specific performance, will courts of equity thus compel members of 
cooperatives to perform their contracts? ‘The fundamental rule with re- 
spect to this matter is that no one is entitled to a decree for specific per- 
formance, an injunction, or other equitable relief where the remedy at law 
is plain, adequate, and complete. In general, courts of equity will refuse to 
grant a decree for specific performance or an injunction if compensation 
in money for the breach of the contract would constitute full and complete 
satisfaction. In the case of contracts involving personal property which 
can be easily purchased in the open market, usually no decree for specific 
performance will be granted. When a cooperative is restricted by the 
statute under which it is formed, by its charter, or by its contract, to dealing 
only with its members, it cannot legally buy products to take the place of 
those which its members refused to deliver, and this fact has been referred 
to in some instances by the courts as constituting a reason why an association 
was entitled to have its contract with a member performed.” 

Even though there is no provision in the law of a State specifically entitling 
an association to the remedies of specific performance and injunction against 


*® See par. (b) of sec. 18 of the Bingham Cooperative Marketing Act of Kentucky, 
p. 305 of Appendix. 

4 Kansas Wheat Growers’ Association v. Schulte, 113 Kan. 672, 216 P. 311. 

1 Tee v. Clearwater Growers’ Association, 93 Fla. 214, 111 So. 722; Texas Farm 
Bureau Cotton Association v. Stovall, 113 Tex. 273, 253 S. W. 1101, reversing 248 
S. W. 1109 (Tex. Civ. App.) ; South Carolina Cotton Growers’ Coop. Association v. 
English, 135 8S. C. 19, 133 S. E. 542; Rifle Potato Growers’ Coop. Association v. Smith, 
78 Colo. 171, 240 P. 937; Arkansas Cotton Growers’ Coop. Association v. Brown, 168 
Ark. 504, 270 S. W. 946; McCauley v. Arkansas Rice Growers’ Coop. Association, 
171 Ark. 1155, 287 S. W. 419; Warren v. Alabama Farm Bureau Cotton Association, 
213 Ala. 61, 104 So. 264; Harrell v. Cane Growers’ Coop. Association, 160 Ga. 30, 
126 S. E. 531; Colma Vegetable Association v. Bonetti, 91 Cal. App. 103, 267 P. 172; 
Nebraska Wheat Growers’ Association v. Smith, 115 Neb. 177, 212 N. W. 39; Brown v. 
Staple Cotton Coop. Association, 132 Miss. 859, 96 So. 849. 

® Oregon Growers’ Coop. Association v. Lentz, 107 Ore. 561, 212 P. 811; Bishop v. 
Alabama Farm Bureau Cotton Association, 215 Ala. 388, 110 So. 711; Manchester 
Dairy System, Inc. v. Hayward, 82 N. H. 193, 132 A. 12; Dark Tobacco Growers’ 
Coop. Association v. Dunn, 150 Tenn. 614, 266 S. W. 308; Kansas Wheat Growers’ 
Association V. Schulte, 113 Kan. 672, 216 P. 311. 


145 


its members, the courts in some instances have held that associations were 
entitled to both these remedies."” | 

Although most of the cases that have come before the courts involving the 
right of an association to the remedy of injunction or specific performance, 
or both, have involved the purchase-and-sale form of contract, the courts 
have enforced agency contracts by these remedies."* 

Associations formed in one State have frequently been held entitled to 
the remedies of injunction and specific performance in suits brought in 
other States.’® 

Outside the field of cooperation, the courts have upheld the right of 
commercial concerns to the remedies of specific performance and injunction 
with respect to oil,?° tomatoes,” and pineapples,” when it appeared that 
the products named could not be easily obtained in the open market. Some 
courts will refuse to decree the specific performance of a contract while en- 
joining the delinquent party from disposing of the products involved to third 
persons. ‘Thus, the Supreme Court of Washington, independent of statute, 
in a cooperative case refused under the general principles of equity to decree 
the specific performance of the contract on the ground that it would call 
for constant supervision, but enjoined the member from disposing of his 
cranberries outside the association.”* A similar conclusion was reached by 
the Supreme Court of Oregon.** 


Injunctions 
66 AN INJUNCTION is an order issued by a court of equity, requiring 


a party to do or refrain from doing certain acts.” *° Injunctions are 
usually issued to prevent a threatened injury or to restrain the doing of 
wrongful acts. In general it appears settled that cooperatives are 
entitled to enjoin their members from disposing of their products to 
third persons in violation of their contracts. Many of the cooperative 
statutes contain a provision entitling associations formed under them to 
the remedy of injunction against their members to prevent the violation by 
them of their contracts. A number of cases are cited in the preceding sec- 
tion which are directly applicable here. Other cases are here cited in which 
associations enjoined their members without asking the court to decree the 
specific performance of the contract involved.2® Independent of statute, 


“ Flephant Butte Alfalfa Association v. Rouault, 33 N. M. 136, 262 P. 185; Man- 
chester Dairy System, Inc. v. Hayward, 82 N. H. 193, 132 A. 12. 

* Elephant Butte Alfalfa Association v. Rouault, 33 N. M. 136, 262 P. 185; Elmore 
v. Maryland @ Virginia Milk Producers’ Association, Inc., 145 Va. 42, 132 S. E. 521, 
134 8S. E. 472. 

® Dark Tobacco Growers’ Coop. Association v. Dunn, 150 Tenn. 614, 266 S. W. 308; 
Brown v. Staple Cotton Coop. Association, 132 Miss. 859, 96 So. 849; Elephant Butte 
Alfalfa Association v. Rouault, 33 N. M. 136, 262 P. 185; Manchester Dairy System, 
Inc. v. Hayward, 82 N. H. 193, 132 A. 12; Nebraska Wheat Growers’ Association Vv. 
Norquest, 113 Neb. 731, 204 N. W. 798. 

°° Texas Co. v. Central Fuel Oil Co., 194 F. 1. See also American Smelting @ 
Refining Co. v. Bunker Hill & Sullivan Mining Co., 248 F. 172. 

* Curtice Bros. Co. v. Catts, 72 N. J. Eq. 831, 66 A. 935. 

»” Hawatian Pineapple Co., Ltd. v. Saito, 270 F. 749. 

* Washington Cranberry Growers’ Association v. Moore, 117 Wash. 430, 201 P. 773, 
204:P 811s 25AS eR alO7 7. 

“ Phez Goi v;-Salem\ Brut Unton; 103,Ore.15145- 261) Rag 222- 2005 Pama 2) 
AAT Rl O90; 

° 22 Cyc. 740. 

*° Tobacco Growers’ Coop. Association v. Jones, 185 N. C. 265, 117 S. E. 174, 33 
A. L. R. 231; Tobacco Growers’ Coop. Association v. Spikes, 187 N. C. 367, 121 
S. E. 636; Tobacco Growers’ Coop. Association v. Battle, 187 N. C. 260, 121 S. E. 
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the courts have held in a number of instances that cooperatives were entitled 
to enjoin their members from disposing of their products outside the 
association.”” 

_In a few cases involving extraordinary situations, the courts have denied 
associations the remedies of specific performance and injunction. In an 
Alabama case *® the court said that the statutory provisions relative to 
the equitable remedies under discussion were to “be construed as con- 
templating the use of such remedies only in case they shall be found to 
consist with commonly accepted principles of right and justice,’ and the 
court, therefore, completely denied the association the remedies in question 
because of a mortgage held by a third person on the crop. 

In a similar case arising in North Carolina ** the court enjoined the mem- 
ber from disposing of his crop outside the association, subject to the right 
of a holder of the mortgage on the crop to demand and receive enough 
tobacco to satisfy the mortgage. 

In another North Carolina case *° the court refused an injunction because 
the association had not settled with the member in full for a crop previously 
delivered and it appeared that the member was obliged “to raise money for 
the necessary supplies of himself and family.” In refusing the injunction 
the court called attention to the rule that under the general principles of 
equity “an injunction will not usually be granted or continued where ‘it 


will do more mischief and work greater injury than the wrong which it is 
by ded 


asked to redress’. 
In a Florida case in which an injunction was denied the Chancellor found 
that— ‘ 


the price of milk allowed and paid by plaintiff to the defendant is below the cost 
of production as shown by the testimony and that defendant was justified under the 
circumstances in withdrawing from the plaintiff association, to avoid irreparable 
loss and injury, and virtual confiscation of her property. 


The supreme court of the State affirmed the lower court but held that 


629; Tobacco Growers’ Coop. Association v. Patterson, 187 N. C. 252, 121 S. E. 631; 
Potter v. Dark Tobacco Growers’ Coop. Association, 201 Ky. 441, 257 S. W. 33; 
Burley Tobacco Growers’ Coop. Association v. Devine, 217 Ky. 320, 289 S. W. 253; 
Elmore v. Maryland & Virginia Milk Producers’ Association, Inc., 145 Va. 42, 132 
S. E. 521, 1384S. E.472; Washington Wheat Growers’ Association v. Leifer, 132 Wash. 
602, 232 P. 339; Northwest Hay Association v. Hanson, 135 Wash. 47, 236 P. 561; 
Pierce County Dairymen’s Association v. Templin, 124 Wash. 567, 215 P. 352; 
Washington Coop. Egg & Poultry Association v. Taylor, 122 Wash. 466, 210 P. 806; 
Minnesota Wheat Growers’ Coop. Marketing Association v. Huggins, 162 Minn. 471, 
203 N. W. 420; Rifle Potato Growers’ Coop. Association v. Smith, 78 Colo. 171, 240 
P. 937; Nebraska Wheat Growers’ Association v. Norquest, 113 Neb. 731, 204 N. W. 
798; Kansas Wheat Growers’ Association v. Charlet, 118 Kan. 765, 236 P. 657; 
Beaulaurter v. Washington State Hop Producers, Inc., 8 Wash. 2d 79, 111 P. 2d 559. 

*" Oregon Growers’ Coop. Association v. Lentz, 107 Ore. 561, 212 P. 811; Phez Co. 
Verscienervuttsuinton alo Oren 14.8201 Pi222, 205° P..9705.25, A, LR. ,1090; 
Washington Cranberry Growers’ Association v. Moore, 117 Wash. 430, 201 P. 773, 
204 P. 811, 25 A. L. R. 1077; Grant County Board of Control v. Allphin, 152 Ky. 280, 
153 S. W. 417; Owen County Burley Tobacco Society v. Brumback, 128 Ky. 137, 
107 S. W. 710; Elephant Butte Alfalfa Association v. Rouault, 33 N. M. 136, 262 P. 
185; Manchester Dairy System, Inc. v. Hayward, 82 N. H. 193, 132 A. 12; Tobacco 
Growers’ Coop. Association v. Jones, 185 N. C. 265, 117 S. E. 174, 33 A. L. R. 231. 

* Bishop v. Alabama Farm Bureau Cotton Association, 215 Ala. 388, 110 So. 711, 
712. See also Lennox v. Texas Farm Bureau Cotton Association, 16 S. W. 2d 413 
(Tex. Civ. App.). 

* Tobacco Growers’ Coop. Assoctation v. Patterson, 187 N. C. 252, 121 S. E. 631. 
See also Tobacco Growers’ Coop. Association v. Harvey & Son Co., 189 N. C. 494, 
1275S. E. 545, 47 A. L. R. 928. 

® Tobacco Growers’ Coop. Association v. Bland, 187 N. C. 356, 121 S. E. 636, 638, 
639. 
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this would not operate to prevent the association from recovering damages.*! 


In a Colorado case,** injunction was held unwarranted where the market- 
ing agreement provided for liquidated damages, the dairyman was not 
bound for a specified time, and he had exercised his right to quit in 
compliance with the terms of the agreement. ‘The dairyman was allowed 
to recover on a counterclaim for damages suffered while the temporary 
restraining order and injunction were in effect, less the amount of liquidated 
damages due the association. 

In a Tennessee case ** in which the members of the association concerned 
were not made parties and in which it was not alleged that the third 
persons who had purchased milk of the members were insolvent, the court 
refused to enjoin them from buying milk of the members. The court 
apparently believed that, as the statute under which the association was 
incorporated specifically authorized associations formed thereunder to en- 
join their members from violating their marketing contracts, this operated 
adversely against an association in seeking an injunction solely against third 
persons. However, in a Wisconsin case a livestock shipping association 
was granted an injunction against a third party who had purchased live- 
stock from one of its members, enjoining him from making any further 
purchases from association members.** ‘The statute provided for injunctive 
relief in such a situation and the court regarded the statute as mandatory. 

An injunction will not be granted to restrain producers from violating 
their marketing agreements if the producers cancel the contracts while 
the suit is pending.*® 

In Tennessee, Kansas, and Kentucky, the courts have required members 
of associations to deliver their products thereto (although the holders of 
mortgages on the crops protested) where it appeared that the holders of 
the mortgages took them with notice that the members were under contract 
to deliver their products to the association for marketing.”® 

In a Nebraska case alleged mismanagement of the association was held 
to be no defense to a suit for an injunction.** Where a member of a milk 
cooperative agreed that he would not market milk “for less than the price 
agreed upon and fixed by the association as the minimum price,” it was 
held that the association was entitled to an injunction to prevent the mem- 
ber from selling milk below such minimum price and that the member 
could not raise a question as to the constitutionality of the statute under 
which the association was incorporated, or with respect to the terms of the 
contract entered into by him with the association.** 

Under normal circumstances, the statutory provisions under discussion 
would appear to be virtually mandatory on the court concerned. 


31 Miami Home Milk Producers’ Association v. La Course, 117 Fla. 345, 158 So. 
V7 S183 

2 Marvin v. Pueblo Dairymen’s Cooperative, 131 Colo. 601, 284 P. 2d 238, 12 
AvL, Ra2d130. 

83 Knoxville Milk Producers’ Association v. Blake, 171 Tenn. 283, 102 S. W. 2d 64. 

* Neillsville Shipping Association Vv. Lastofka, 225 Wis. 350, 274 N. W. 280. 

*® Pure Milk Producers’ Association of Greater Kansas City Territory v. Bridges, 
146 Kan. 15, 68 P. 2d 658. 

°° Dark Tobacco Growers’ Coop. Association v. Dunn, 150 Tenn. 614, 266 S. W. 
308; Kansas Wheat Growers’ Association v. Floyd, and Kansas Wheat Growers’ Asso- 
ciation v. Robben, 116 Kan. 522, 227 P. 336; Redford v. Burley Tobacco Growers’ 
Coop. Association, 205 Ky. 515, 266 S. W. 24. 

7 Nebraska Wheat Growers’ Association Vv. Smith, 11> Nebe byez 12 NRW. 39, 

* Johnson v. Georgia-Carolina Retail Milk Producers Association, 132 Gabo), 
186 S. E. 824. See also Olympia Milk Producers’ Association v. Herman, 176 Wash. 
aa 29 P. 2d 676; Owen County Burley Tobacco Society v. Brumback, 128 Ky. 137, 
1078S. W. 710. 
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Prior to 1923 the Supreme Court of California refused to enjoin a pro- 
ducer from disposing of eggs outside the association because of a code 
provision which forbade the issuance of injunctions to restrain the violation 
of contracts that could not be enforced specifically.*® A statute was en- 
acted in California in 1923 specifically giving cooperatives the right to the 
equitable remedies in question.*° The courts of California have always 
upheld the right of cooperatives to recover liquidated damages.** 

The courts have frequently pointed out the reasons why a judgment in 
favor of an association for a definite amount of money would not ade- 
quately compensate it for the loss suffered through the failure of a member 
to deliver his products.** In the case last cited the court said: 

Judgment for the loss of the profits which would have accrued to the association 
solely from the resale of the products withheld by a breaching member would not 
necessarily measure the damages to the association. If one member may breach his 
contract with impunity, so might others. With each withdrawal a larger propor- 
tionate share of the expenses would fall upon the remaining members. It would 
be impossible to compute the losses which would thus progressively accrue to the 
association and its remaining members; nor would this diminution of the proportion- 
ate returns, if they could be computed, measure the full extent of the wrong to the 
association. The influence of the conduct of the breaching member would inevitably 
tend to promote further withdrawals and impair the ability of the association to secure 
new members. If indulged in by a sufficient number, it would impair the effective 
existence of the association, if, in fact, it did not bring about a dissolution. It is plain 
that an unrestrained breach of member contracts would produce irreparable injury 
to the association, and, through it, to each of the remaining members. 

Owing to the need for prompt action, courts that exercise equity powers 
generally may issue a restraining order without prior notice to the defend- 
ant, upon the submission of a verified complaint, on its face showing ap- 
plicant entitled thereto. On the issuance of a restraining order a copy 
of the complaint and order are served on the defendant, and he is notified 
of a date, usually an early one, on which he may show cause why he should 
not be enjoined. As a defendant or grower is usually enjoined before 
he has had an opportunity to be heard, an association, under the recent co- 
operative statutes,** and under the laws and principles generally applicable, 
must execute a bond to protect the grower in the event it should develop, 
on the hearing, that a restraining order should not have been issued. 

Although the cooperative marketing act of a State specifically author- 
ized an association that is incorporated thereunder to obtain an injunction 
to prevent the breach of its marketing agreement, it was held that an associa- 
tion must proceed in accordance with a subsequently enacted general in- 
junction act in seeking an injunction.“ 

In a Mississippi case * an association was held lable on its bond to 
the extent of $100, the amount thereof, because of the erroneous procure- 
ment by the association of an injunction. 


° Poultry Producers of Southern California, Inc., v. Barlow, 189 Cal. 278, 208 P. 
83; Poultry Producers of Central California, Inc. v. Murphy, 64 Cal. App. 450, 221 
P. 962; Poultry Producers of Central California v. Nilsson, 197 Cal. 245, 239 P. 1086. 

* Colma Vegetable Association v. Bonetti, 91 Cal. App. 103, 267 P. 172. 

“t See cases cited in two preceding footnotes. 

“® Kansas Wheat Growers’ Association v. Schulte, 113 Kan. 672, 216 P. 311; Dark 
Tobacco Growers’ Coop. Association v. Dunn, 150 Tenn. 614, 266 S. W. 308; Man- 
chester Dairy System, Inc. v. Hayward, 82 N. H. 193, 132 A. 12, 16. 

*8 See par. (b) of sec. 18 of the Bingham Cooperative Marketing Act of Kentucky, 
p. 305 of Appendix. 

“* Rapides Dairy Dealers’? Cooperative Association v. Mathews, 158 So. 247 (La. 
App.). 

© Staple Cotton Coop. Association v. Borodofsky, 143 Miss. 558, 108 So. 802. See 
also Garden Plain Farmers’ Elevator Co. v. Kansas Wheat Growers’ Association, 128 
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In a Kentucky case ** the restraining order issued by the court was dis- 
solved on the final hearing. In the meantime the tobacco had been stolen. 
Suit was then brought on the bond, but the court found that the theft of 
the tobacco was not the natural and proximate result of the issuance of the 
restraining order and consequently held that there could be no recovery 
on the bond. 

A cooperative may be enjoined in a proper case. When it was found that 
a father who was a member of a dairy association had in good faith trans- 
ferred his cows to his son, who was not a member, it was held that the son 
was entitled to an injunction against the association to prevent it from inter- 
fering with the marketing of the milk from the cows.*’ Where a coopera- 
tive acted in good faith, had discontinued the practices complained of, and 
the complaint was based on facts which it had voluntarily disclosed, it was 
not enjoined from violation of Office of Economic Stabilization regulations.** 

A milk association was enjoined from interfering with the business of a 
milk distributor by circulating false statements with respect to his business 
and from “seeking to induce persons dealing with said defendant to sever 
or discontinue their business relations with said defendant, for the purpose 
of injuring the said defendant in the profitable conduct of his business,” 
but on appeal it was held that this did not prevent the association from 
engaging in organizational work, if this were not done for the purpose of 
injuring the milk distributor in the profitable conduct of his business. In 
other words, the purpose for which producers might be solicited to become 
members of the association would determine the legality of such action.*® 

In accordance with equitable principles and without specific statutory 
authority therefor, an Oregon dairy cooperative enjoined a dairy distributor 
which had contracted to buy all the milk it needed from the association from 
purchasing dairy products from others; and the fact that a new corporation 
had been formed for the purpose of avoiding the terms of the contract 
entered into by a predecessor corporation with the association was held to 
be immaterial.*° 

In two cases *! nonprofit associations of dairymen were not successful in 
enjoining the enforcement of certain local city ordinances regulating the 
marketing of milk. In the first case cited the regulation was held valid 
and in the second case an injunction was denied on the grounds that an 
adequate remedy at law existed. 

A cooperative, like any other business concern, may by injunction protect 
its trade-marks from unauthorized use.” 


“6 Burley Tobacco Growers’ Coop. Association v. Pennebaker Home for Girls, 221 
Ky. 718, 299 S. W. 734. 

 Wesemann Vv. Watertown Milk Coop. Association, 222 Wis. 475, 269 N. W. 246. 

*S Bowles v. Floodwood Cooperative Creamery Association, 62 F. Supp. 709. 

* Pure Milk Producers’ Association of Greater Kansas City Territory v. Bridges, 
146 Kan. 15, 68 P. 2d 658. 

© Dairy Cooperative Association v. Brandes Creamery, 147 Ore. 488, 30 P. 2d 
338, 147 Ore. 503, 30 P. 2d 344. 

** Independent Dairyman’s Association, Inc. v. City and County of Denver, 142 F. 
2d 415; Farmers’ Dairy League, Inc. v. City and County of Denver, 112 Colo. 399, 
149 P. 2d 370. Cf. Minor v. City of Keokuk, Iowa, 92 F. Supp. 833; Moultrie Milk 
Shed, Inc. v. City of Cairo, 206 Ga. 348, 57S. E. 2d 199. 

° California Fruit Growers Exchange v. Sunkist Drinks, Inc., 25 F. Supp: 401; 
California Fruit Growers Exchange v. Windsor Beverages, 118 F. 2d 149; California 
Fruit Growers Exchange v. Gonska, 55 F. Supp. 499; California Fruit Growers’ Ex- 
change v. Sunkist Baking Co., 68 F. Supp. 946; California Prune & Apricot Growers 
Association v. H. R. Nicholson Co., 69 Cal. App. 2d 207, 158 P. 2d 764; Fruit Growers 
Coop. v. M. W. Miller G Co., 73 F. Supp. 90; Hi-Land Dairyman’s Association Vv. 
Cloverleaf Dairy, 107 Utah 67, 151 P. 2d 710. 
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In an Oklahoma case a creamery company failed to give a milk asso- 
ciation security to insure the payment for milk and milk products delivered 
thereto by the association, which the association was authorized to require 
the company to give. The association then terminated the contract with 
the company in accordance with its terms. Thereupon the association 
sought to enjoin the company from buying milk of others. It was held that 
the association was not entitled to an injunction, as this would have de- 
stroyed the company’s business and would only have aided the association 
by destroying the outlet for the milk of competitive milk producers who 
were not members of the association. The court said that the power of 
injunction “should not be used merely to punish for a violation of the terms 
Of a contract.’7)?° 

It has been held that because farmers were not members of a rural 
electric membership corporation they were not entitled to restrain the 
corporation from consummating an agreement with a power company 
covering the furnishing of electricity.** 

The terms of an injunction order should not be broader than the obli- 
gation of the member.*® Ina Texas case * it was recognized that a grower 
might be entitled to damages from a cotton association if the association 
had enjoined the grower from selling cotton that was not covered by the 
marketing contract of the association. 

A failure to comply with an injunction order or a decree for the specific 
performance of a contract causes the person concerned to be in contempt 
of court, for which he may be fined or sent to jail. An officer of a coop- 
erative may be in contempt of court for failing to observe an injunction 
order issued against his association, of which he has notice, but with which 
he has not been served.*’ It is the authority of a court to fine a defendant 
or send him to jail that gives force to its orders. 


Interference With Marketing Contracts 


HAT may cooperatives do to prevent third persons from causing their 
members to breach their contracts? 

Independent of statute, it has been repeatedly held that, if one mali- 
ciously interferes in a contract between two parties and induces one of them 
to break that contract to the injury of the other, the party injured can 
maintain an action against the wrongdoer for damages.°* A milk bargain- 
ing association was allowed to recover damages from a company found to be 
interfering with its contracts and apparently also was granted an injunction 
against such interference.°? ‘The company was not required, however, to 


°8 Tulsa Creamery Company v. Tulsa Milk Products Cooperative Association, 175 
Okigv5 leo 1Pr2d.950 951. 

Bailey v. Carolina Power & Light Company, 212 N. C. 768, 195 S. E. 64. 

° Pierce County Dairymen’s Association v. Templin, 124 Wash. 567, 215 P. 352. 

Lennox v. Texas Cotton Coop. Association, 55 S. W. 2d 543 (Tex. Com. App.). 

*™ Mattos v. Superior Court, 30 Cal. App. 2d 641, 86 P. 2d 1056; Pure Milk Asso- 
ciation v. Wagner, 363 Ill. 316, 2 N. E. 2d 288. 

8 Monte Vista Potato Growers’ Coop. Association v. Bond, 80 Colo. 516, 252 P. 
813; Angle v. Chicago, St. Paul, Minneapolis and Omaha Railway Co., 151 U.S. 1, 14 
S. Ct. 240, 38 L. Ed. 55; Knickerbocker Ice Co. v. Gardiner Dairy Co., 107 Md. 556, 
69 A. 405, 16 L. R. A. (N. S.) 746; Wheeler-Stenzel Co. v. American Window Glass 
Co., 202 Mass. 471, 89 N. E. 28, L. R. A. 1915F 1076; Aalfo Co., Inc., v. Kinney, 105 
N. J. Law 345, 144 A. 715. 

° Pure Milk Association v. Kraft Foods Co., 8 Ill. App. 2d 102, 130 N. E. 2d 765. 
See When Title to Products Passes to the Association, p. 105; Pacific Wool Growers v. 
Draper & Co., 158 Ore. 1, 73 P. 2d 1391; California Grape Control Board, Ltd. v. 
California Produce Corporation, 4 Cal. 2d 242, 40 P. 2d 846; Knoxville Milk 
Producers’ Association v. Blake, 171 Tenn. 283, 102 S. W. 2d 64. 
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comply with an attempted partial assignment of sales proceeds (dues of 
three cents per hundredweight) contained in the marketing contract, since 
this “check-off” clause was considered too burdensome on the company. 

The court enjoined a trucking company, in a Rhode Island case,® from 
delivering the milk of its members residing in Connecticut, except as pre- 
scribed by the association. 

In a Wisconsin case,** in which a cooperative enjoined a dealer in to- 
bacco who actively and intentionally tried to induce members of the asso- 
ciation to breach their contracts, the supreme court of that State said: 
“We consider the law well settled that one who maliciously induces another 
to breach a contract with a third person is liable to such third person for 
the damages resulting from such breach.” 

In a later case, a livestock shipping association was granted an injunc- 
tion against a third person who had purchased livestock from one of its 
members enjoining him from making any further purchases from associa- 
tion members. The association also was allowed to recover the actual 
damages sustained because the livestock was not marketed through the 
association. 

In a Texas case ® and in a North Carolina case “ suits were brought 
by each association involved against members and dealers who were handling 
or offering to handle its products with knowledge of the fact that the prod- 
ucts were covered by contracts with the association, and in each of these cases 
the members were enjoined from disposing of their products outside the 
association and the dealers were enjoined from interfering with the per- 
formance of the contracts. The cooperative cases cited above were all de- 
cided under the general principles of equity and independent of statutory 
provisions. 

In an Iowa case,® it was held that a cooperative had stated a cause of 
action for an injunction against a third person for engaging in allegedly 
unfair trade practices with intent to injure the cooperative even though 
the State statute made the acts complained of criminal offenses. 

In addition, many of the statutes providing for the formation of co- 
operatives make it a misdemeanor knowingly to induce the breach of a 
marketing contract and authorize associations to recover a penalty of $500 
for each such offense. ‘They authorize also the recovery of a similar penalty 
for knowingly spreading reports about the management or finances of an 
association. °° 

In a New York case an association failed to recover the statutory penalty 
because apparently the court was of the opinion that the reports that were 


° Local Dairymen’s Cooperative Association v. Potvin, 54 R. I. 430, 173 A. 535. 
See also Northern Wisconsin Coop. Tobacco Pool v. Bekkedal, 182 Wis. 571, 197 
N. W. 936; Dairy Cooperative Association v. Brandes Creamery, 147 Ore. 488, 30 P. 
2d 338, 147 Ore. 503, 30 P. 2d 344. 

** Northern Wisconsin Coop. Tobacco Pool v. Bekkedal, 182 Wis. 571, 197 N. W. 
936, 939. See'also Phez Co: v. Salem Fruit Union; 103 Ore~514, 201 P.. 222) 205 P: 
970, 25 A. L. R. 1090; Monte Vista Potato Growers’ Coop. Association v. Bond, 80 
Colo. 516, 252 P. 813; Wilson v. Monte Vista Potato Growers’ Coop. Association, 
82 Colo. 428, 260 P. 1080. 

® Neillsville Shipping Association v. Lastofka, 225 Wis. 350, 274 N. W. 280. 

° Hollingsworth v. Texas Hay Association, 246 S. W. 1068 (Tex. Civ. App.). 

64 Tobacco Growers’ Coop. Association v. Pollock, 187 N. C. 409, 121 S. E. 763. 

*° Farmers Cooperative Association v. Quaker Oats Co., 233 Iowa 701, 7 N. W. 
2d 906. 

°° See secs. 26 and 27 of the Bingham Cooperative Marketing Act of Kentucky, 
p. 307 of Appendix. 
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alleged to be false were of a creditable nature, or were not false within the 
meaning of the statute.®” 

Sections 26 and 27 of the Bingham Cooperative Marketing Act of Ken- 
tucky were upheld by the Supreme Court of the United States in a case 
arising in Kentucky,® in which the Burley Tobacco Growers’ Cooperative 
Association recovered a penalty of $500 from a warehouse company that 
sold tobacco that was covered by a marketing contract of the association. 
“Before the sale the association notified the warehouse company of Kiel- 
man’s membership and of his marketing contract, requested it not to sell 
his tobacco, and called attention to the prescribed penalties.” Similar 
provisions in the cooperative acts of Colorado * and Virginia *° were 
upheld in those States. 

In an Arkansas case ‘* it was held that before an association could recover 
the statutory penalty from a person who had purchased commodities from 
one of its members that were covered by its marketing contract, the asso- 
ciation must show that the purchaser had actually induced the member to 
sell them. 

The Supreme Court of Minnesota held that a similar penalty section 
in one of the cooperative statutes of that State was unconstitutional be- 
cause it violated the freedom-of-contract provisions in the State and Federal 
Constitutions.’* In reaching this conclusion, the court said: 

Of course, it is well settled that a malicious interference by one not a party to 
ancontract) tominduce itsabreach» is. a tort for which redress may be had. * *, * 
But section 27 does not stop with those who maliciously interfere with existing 
contracts between third parties. * * * In other words, the section attempts to prevent 
all dealings between members of a cooperative marketing association and outsiders in 
respect to products contracted for by the association, no matter how free from legal 
malice or devoid of inducements the conduct of the outsiders may have been, 
provided they knew that the product was under contract. 

In a Colorado case a competitor of a cooperative inserted advertise- 
ments in a local paper relative to the decline in the price of cabbage. 
As the statements in these advertisements apparently were considered to be 
simply an honest expression of opinion, it was held that they did not violate 
an injunction order which, among other things, forbade interference with 
“any of the business of the exchange.” In other words, the court held 
that the injunction order quoted was too broad or that it should be con- 
fined to instances of illegal interference. In an Oregon case,"* in which 
the members of a cooperative had disabled the association from fulfilling 
a contract which it had made with a buyer of loganberries by failing or 
refusing to deliver their loganberries to the association for marketing, the 
court held that the buyer had a cause of action against the association and 


* Dairymen’s League Coop. Association, Inc. v. Brockway Company, 18 N. Y. S. 2d 
D5de 073 Misc. 183. 

® Liberty Warehouse Co. v. Burley Tobacco Growers’ Coop. Association, 276 U. S. 
Wie 48°55 Gta 291-/2.L..Eds473,,aturming 208 Ky. 643, 271.5. .W..695. 

Short Voatpeo pie, ex.réel. Coop. Farmers 1 Exchange; 81. Colo, 4205256 -P. 325; 
Rinnander v. Denver Milk Producers, Inc., 114 Colo. 506, 166 P. 2d 984. 

” Tobacco Growers’ Coop. Association v. Danville Warehouse Co., Inc., 144 Va. 
456, 132 S. E. 482. 

™ Loewer v. Arkansas Rice Growers’ Cooperative Association, 180 Ark. 484, 22 
S. W. 2d 17. 

7 Minnesota Wheat Growers’ Coop. Marketing Association v. Radke, and v. Com- 
mander Elevator Co., 163 Minn. 403, 204 N. W. 314,315. See also Schwartz v. Rice 
County Cooperative Egg and Poultry Association, 163 Minn. 515, 204 N. W. 316. 

Fort v. People ex rel. Coop. Farmers’ Exchange, 81 Colo. 420, 256 P. 325. See 
also Western Seed Co. v. Cooperative Farmers’ Exchange, 81 Colo. 448, 256 P. 329. 

% Phez Co. v. Salem Fruit Union, 103 Ore. 514, 201 P. 222, 205 P. 970, 25 A. L. R. 
1090. 


412528°— 5811 153 


against the members, because they had prevented the association from 
performing its contract. 

Virginia ** and Kentucky “ have enacted statutes, sometimes referred to 
as “True Name Laws,” that require warehousemen to keep records show- 
ing the true names of the owners of tobacco they have for sale, and per- 
mitting the inspection of such records. It was claimed by opponents of 
this legislation that the purpose of the statutes was to enable cooperatives 
to ascertain if their members were disposing of tobacco to others. These 
statutes have been upheld.” 

In a number of States provision is made for the filing of record of 
marketing contracts for the purpose of giving constructive notice of the 
rights of the associations.”* Although a defendant in one case * sought to 
avoid an injunction on the ground that the marketing contract in question 
had not been properly filed and indexed as required by law, the court found 
it unnecessary to consider this question. It said that the proven facts were 
such as to have put the defendant on actual notice of the contract. 

It should be kept in mind that a cooperative may not unlawfully inter- 
fere with the right of third persons to contract even though it is simply 
attempting to advance its interests.*° A legitimate end does not justify 
illegal means. 


Transfers in Attempts To Avoid Contracts 


TTEMPTS have been made by members of cooperatives to “transfer” 
their farms and thus avoid their marketing contracts by conducting 
their farming operations in the names of their wives or other persons. 
The courts have repeatedly declared that marketing contracts may not 
be avoided in this way. The real test in cases of this character depends 
upon whether the transfer involved was one in fact, or one in form only. 
In other words, was the transfer simply a colorable transaction or a trans- 
fer in good faith? If subsequent to the alleged transfer, the farming opera- 
tions were conducted in substantially the same manner as they were before 
the transfer, then the courts hold the transfer ineffective, and the crops 
grown are subject to the marketing contract. On the other hand, if the 
farming operations subsequent to the transfer are in fact conducted by the 
wife of a member, as was done in a Virginia case, in which the wife leased a 


® Code of Virginia 1950, sec. 61-146 to 61-153, inc. 

© Kentucky Revised Statutes, 1953, sec. 248.430. 

7 Reaves Warehouse Corporation v. Commonwealth, 141 Va. 194, 126 S. E. 87; 
Motley v. Commonwealth, 141 Va. 194, 126 S. E. 87; Danville Warehouse Co., Inc. 
v. Tobacco Growers’ Coop. Association, 143 Va. 741, 129 S. E. 739; Jewell Tobacco 
Warehouse Co. v. Kemper, 206 Ky. 667, 268 S. W. 324. 

% See ante, p. 109. 

® Neillsville Shipping Association v. Lastofka, 225 Wis. 350, 274 N. W. 280. 

* Hy-Grade Dairies v. Falls City Milk Producers’ Association, 261 Ky. 25, 86 
S. W. 2d 1046; Pure Milk Producers’ Association of Greater Kansas City Territory 
v. Bridges, 146 Kan. 15, 68 P. 2d 658; Wesemann v. Watertown Milk Coop. 
Association, 222 Wis. 475, 269 N. W. 246; State v. Standard Oil Company, 130 Tex. 
3135 kO} Se We2do50: 

* Burley Tobacco Growers’ Coop. Association v. Devine, 217 Ky. 320, 289 S. W. 
253; Dark Tobacco Growers’ Coop. Association v. Alexander, 208 Ky. 572, 271 S. W. 
677; South Carolina Cotton Growers’ Coop. Association v. English, 135 S. C. 19, 
133 S. E. 542; Oregon Growers’ Coop. Association v. Lentz, 107 Ore. 561, 212 P. 
811; Kansas Wheat Growers’ Association v. Lucas, 128 Kan. 350, 278 P. 6; Kansas 
Wheat Growers’ Association v. Loehr, 125 Kan. 491, 264 P. 735; Rinnander v. 
Denver Milk Producers, Inc., 114 Colo. 506, 166 P. 2d 984. - 
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farm from a third person and supervised its operations, then the crops 
grown are not subject to a marketing contract signed by the husband.*” 

Because it was found that a former member of an association had in good 
faith transferred cows to his son, a nonmember, the association was enjoined 
from interfering with the marketing of the milk produced by such cows.** 

In Kentucky, a transfer of land by a member of an association to his 
wife and son, although made for a valuable consideration, was held void 
under a statute of that State declaring fraudulent all conveyances of real 
or personal property made to delay creditors and others, where the person 
to whom the transfer is made has notice of the fraudulent intent of the 
person making the transfer.** In this case the association recovered 
liquidated damages of 5 cents per pound for all tobacco grown on the 
farm in question and disposed of outside the association. 


Conclusive Presumption 


ANY of the cooperative statutes contain a provision * stating that 

“it shall be conclusively presumed that a landowner or landlord or 

lessor is able to control the delivery of products produced on his land by 

tenants or others” whose tenancy is created after the execution of a market- 

ing contract. This provision in the cooperative acts of Kentucky and 

Colorado has been upheld by the courts of those States.*° In the Kentucky 

cases cited the association recovered liquidated damages from the landlord 

on account of products grown on his land which were not marketed through 
the association. 

In the two Colorado cases cited the court held that the association was 
entitled to enjoin the landlord and the tenant in each case, and to recover 
damages from each of them. In each of the Colorado cases, the tenant 
knew that the landlord was a member of the association, and the court 
held that he was charged with notice of the conclusive-presumption pro- 
vision in the cooperative act of Colorado. 

The conclusive-presumption provision in the cooperative act of Louisiana 
was held by the supreme court of that State to be in conflict with the 
fourteenth amendment to the Federal Constitution.*’ It has since been 
deleted from the code. 

In the case first cited in footnote 87, the association sought to compel 
the specific performance of a contract and to recover liquidated damages 


8 Layne v. Tobacco Growers’ Coop. Association, 147 Va. 878, 133 S. E. 358. See 
also Inland Empire Dairy Producers’ Association v. Melander, 134 Wash. 145, 235 
P. 12; Inland Empire Dairy Producers’ Association v. Casberg, 134 Wash. 702, 235 P. 
13; Burley Tobacco Growers’ Coop. Association v. Jewell, 213 Ky. 272, 280 S. W. 
1105; Kansas Wheat Growers’ Association v. Lucas, 128 Kan. 350, 278 P. 6; Kansas 
Wheat Growers’ Association v. Garnett, 128 Kan. 337, 278 P. 5. 

8 Wesemann v. Watertown Milk Coop. Association, 222 Wis. 475, 269 N. W. 
246. 

** Coyle v. Dark Tobacco Growers’ Coop. Association, 211 Ky. 162, 277 S. W. 318. 

* See sec. 18 of the Bingham Cooperative Marketing Act of Kentucky, p. 305 of 
Appendix. 

* Feagain v. Dark Tobacco Growers’ Coop. Association, 202 Ky. 801, 261 S. W. 
607; Dark Tobacco Growers’ Coop. Association v. Daniels, 215 Ky. 67, 284 S. W. 
399; Monte Vista Potato Growers’ Coop. Assocation v. Bond, 80 Colo. 516, 252 P. 
813; Wilson v. Monte Vista Potato Growers’ Coop. Association, 82 Colo. 428, 260 
P1080. 

&* T ouistana Farm Bureau Cotton Growers’ Coop. Association v. Clark, 160 La. 294, 
107 So. 115; Louisiana Farm Bureau Cotton Growers’ Coop. Association v. Bannister, 
161 La. 957, 109 So. 776; Louisiana Farm Bureau Cotton Growers’ Coop. Association 
v. Bacon, 164 La. 126, 113 So. 790. 
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for cotton sold outside the association. The cotton had been grown on 
the share-lease plan and the tenants were not parties to the suit. From 
the record it did not appear that the “tenants had any knowledge of the 
marketing agreement of their landlord with said association.” The court 
declared that the legislature had “made an indirect but clear attempt to 
deprive tenants of their property in cotton raised under the share system 
of contract, without notice of such marketing contract, and without due 
process of law of any kind.” 

Although all persons are charged with knowledge of the law, persons are 
not charged with knowledge of the membership of cooperatives or with 
knowledge of the persons that have entered into marketing contracts with 
an association, in the absence of a statute providing for recordation of such 
contracts for the purpose of giving constructive notice. 

In a Mississippi case,** the court expressed doubt concerning the con- 
stitutionality of the conclusive-presumption provision and held that it had 
no application to a marketing contract entered into prior to the passage 
of the cooperative statute containing the provision. 


Monopoly and Restraint of Trade 


O UNDERSTAND clearly the attitude of the courts toward early 

cooperative efforts in this country, it is important to have in mind the 
legal background with respect to monopolies and restraint of trade. For 
centuries the common law looked askance at anything that appeared to 
restrain trade or to reduce competition. One could hardly overempha- 
size the attitude of the early English courts with respect to these matters. 
Bona fide partnerships were apparently always held to be lawful, although 
the formation of a partnership might mean a reduction of one or more in 
the number of traders or dealers. 

The common law attitude toward restraint of trade is illustrated by a 
Washington case *® involving an association of milk dealers of the city of 
Seattle, which fixed the price of milk and through which the dealers agreed 
not to sell to each other’s customers. ‘The milk dealers were prosecuted 
and found guilty of conspiracy under common law principles. 

It was early held at common law that if a man sold his business and 
entered into an agreement with the purchaser that he would not engage 
in the same business either at that place or any other place, or within a 
given area for a given period of time, or at any time, the agreement was 
illegal on the theory that it reduced the seller’s opportunities for making a 
living.®° 

Gradually the attitude of the courts toward contracts of this kind relaxed, 
and today they are upheld generally, if the restrictions on the right of the 
seller to engage in business are no greater than is reasonably necessary for 
the protection of the buyer.*! 

Further light is thrown on the state of the law toward acts deemed to be 
in restraint of trade by the statute passed by the English Parliament in the 
reign of Edward VI prohibiting forestalling, engrossing, and regrating.”” 


8 Staple Cotton Coop. Association v. Hemphill, 142 Miss. 298, 107 So. 24. 

*° State v. Erickson, 54 Wash. 472, 103 P. 796. See also People v. Milk Exchange, 
145 N. Y. 267, 45 Am. St. Rep. 609, 39 N. E. 1062, 27 L. R. A. 437, affirming 29 
N. Y. S. 259, 77 Hun. 436. 

* Anson on CONTRACTS, Am. Ed., sec. 255. 

* Lumbermen’s Trust Co. v. Title Ins. @ Inv. Co. of Tacoma, 248 F. 212. 

* Statutes at Large, 7 Edw. VI vol. 5, ch. 14. 
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Forestalling consists of buying victuals on their way to market and before 
they reach it, with intent to sell again at a higher price.” 

Engrossing was the buying at any place of certain necessities of life from 
producers with a view to resale at a higher price. Regrating was the pur- 
chase of provisions at a fair or public market for the purpose of resale at a 
higher price in the same market or in any market within 4 miles thereof. 
This early English statute restricting trading in victuals and provisions 
evidences the intention that such products should pass from the original 
producer to the consumer. In other words, the object of the statute was 
undoubtedly to keep the bridge short between the producer and the con- 
sumer. ‘This statute against forestalling, engrossing, and regrating, as well 
as the other principles with reference to restraint of trade referred to, all 
became a part of the common law of this country to a large degree,** and 
this should be kept in mind when considering the attitude of American 
courts toward early cooperative efforts. 

Perhaps because of a change in economic and social conditions and 
perhaps because of the demonstrated inefficiency of such a statute, part of 
it was repealed in 1772 and the entire act in 1844.°° 

It is interesting to note that the statute enacted in 1844 by the English 
Parliament, which included the repeal of the statute against forestalling, 
engrossing, and regrating, stated that it was being repealed because the 
prohibited acts had come to be considered as favorable to the development 
of trade and not as restraining trade. 

From the foregoing it is clear that we inherited common law principles 
and traditions against restraint of trade. 

Some of the cases involving cooperatives that were decided by State 
courts prior to the enactment of cooperative statutes in the States concerned 
will now be discussed. 

An Iowa case, decided in 1913, involving a cooperative, was disposed 
of in accordance with what the court conceived to be the common law 
principles applicable. A bylaw of the association provided that any mem- 
ber of the association should forfeit 5 cents for every hundredweight of 
produce or livestock sold to any competitor of the association. A buyer of 
hogs, who operated in the territory in which the association functioned, 
brought an injunction suit to prevent the association from enforcing the by- 
law. In holding against the association, the Supreme Court of Iowa held 
that the bylaw was in restraint of trade because the plaintiff was placed 
at a disadvantage and could not compete with the society in purchasing 
hogs from its members, and the members were not free to deal with plaintiff. 
If they dealt with him, he either forfeited his profits by reason of having 
to pay too much for his hogs, or they forfeited a part of the purchase price 
as a penalty for selling to him.” 

In a Colorado case * a bylaw provided that stockholders might sell grain 
to competitors of the association in a particular town by paying | cent per 
bushel to the association for all grain so sold. A stockholder who had 


PD utlonven noxciule, 121 (enns 29,.115 Se W.381, 383, 130;Am=s SteRep./48, 
16 Ann. Cas. 1028. 
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Ann. Cas. 96. 

= Standard Oil Co. of New jersey v. United States, 221.U. 8S. 1, 55, 31 S. Ct. 
DUZe Oo a ndeo19.934 Le RaeAytN. os: eoo4.eAnn: Cass 1912, D734. 

° Reeves v. Decorah Farmers’ Coop. Soc., 160 Iowa 194, 140 N. W. 844, 44 L. R. A. 
(N. S.) 1104; followed in Ludowese v. Farmers’ Mut. Coop. Co., 164 Iowa 197, 145 
N. W. 475. 

* Burns v. Wray Farmers’ Grain Co., 65 Colo. 425, 176 P. 487, 11 A. L. R. 1179; 
peed in Atkinson v. Colorado Wheat Growers’ Association, 77 Colo. 559, 238 P. 
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agreed to the bylaw sold 3,500 bushels of grain to a competitor of the 
association and the cooperative brought suit against him to recover $35. 
The bylaw was held invalid on the ground that it was in restraint of 
competition and the association lost the suit. 

It is interesting to note that the Colorado cases followed the Iowa cases. 
Other cases in which the courts held against the cooperatives involved, on 
the ground that they were operating in restraint of trade, are here given.** 

In each of the States in which decisions were rendered that were ad- 
verse to cooperation, later cases have been decided favorable to cooperation. 
In Iowa ® the supreme court of that State upheld the right of an association 
formed under the cooperative act passed in 1921, which provided that 
associations formed under it might provide for liquidated damages in their 
contracts, to recover liquidated damages. In upholding the liquidated 
damages clause in the contract of the association and the validity of the 
association in general, the court apparently was of the opinion that the 
association was legal at common law, but in response to the argument that 
the cooperative act under which the association was organized violated an 
earlier statute of the State prohibiting pools and trusts, in that it author- 
ized associations to provide for liquidated damages, the court said that the 
cooperative act “is as much a declaration of public policy as the earlier 
statute referring to pools and trusts.” 

In Colorado the supreme court of that State in upholding cooperatives 
held that the public policy of the State had been expressly changed by the 
cooperative act enacted in 1923.1 

Not all of the early cases involving cooperation were adverse to the 
associations concerned. In Illinois, New York, and Alabama ? it was held, 
apparently in pursuance of common law principles, that the associations 
involved were not operating in restraint of trade even though their con- 
tracts, or bylaws, provided for liquidated damages. In Indiana ®* the su- 
preme court of that State, applying common law principles, upheld the 
cooperative and held that it was not operating in restraint of trade. 

Nearly all of the States, comparatively early in their history, included 
provisions in their constitutions or statutes prohibiting monopolies, trusts, 
and restraint of trade. Efforts were made to except associations of farmers 
from these prohibitions, either by including an exception in the statute or 
by a provision in the constitution. For instance, in 1893, the State of 
Illinois passed an antitrust act, which declared that “the provisions of this 
act shall not apply to agricultural products while in the hands of the pro- 
ducer or raiser.” ‘This provision was later made the basis for a decision by 
the Supreme Court of the United States in the famous Connolly case.* 

Briefly, the facts in the case were these: Connolly was indebted to the 
Union Sewer Pipe Co. on two notes given on account of the purchase by 


* Georgia Fruit Exchange v. Turnipseed, 9 Ala. App. 123, 62 So. 542; Ford v. 
Chicago Milk Shippers’ Association, 155 Ill. 166, 39 N. E. 651, 27 L. R. A. 298. 

cS Oa ean Coop. Live Stock Shippers’ Association v. Weir, 200 Iowa 1293, 206 
N. W. 297. 

* Rifle Potato Growers’ Coop. Association v. Smith, 78 Colo. 171, 240 P. 937; Austin 
v. Colorado Dairymen’s Coop. Association, 81 Colo. 546, 256 P. 640. 

® Milk Producers’ Marketing Co. v. Bell, 234 Ill. App. 222; Bullville Milk Pro- 
ducers’ Association v. Armstrong, 178 N. Y. S. 612; 108 Misc. Rep. 582; Castorland 
Milk G Cheese Co. v. Shantz, 179 N. Y. S. 131; Ex parte Baldwin County Pro- 
ducers Corporation, 203 Ala. 345, 83 So. 69. 

* Burley Tobacco Society v. Gillaspy, 51 Ind. App. 583, 100 N. E. 89. 

* Connolly v. Union Sewer Pipe Co., 184 U. S. 540, 22 S. Ct. 431, 46 L. Ed. 679; 
a similar conclusion was reached in Georgia in a like case, Brown v. Jacobs’ 


Pharmacy Co., 115 Ga. 429, 41 S. E. 553, 57 L. R. A. 547, 90 Am. St. Rep. 126. 
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him of some sewer pipe. When sued on the notes, Connolly claimed that 
the plaintiff was a trust, and as the antitrust act specifically stated that any 
purchaser of any article from any corporation operating as a trust was not 
liable for the purchase price, that he could not be held for the purchase 
price of the pipe. The Sewer Pipe Co. claimed that the Anti-Trust Act 
of Illinois was void because it exempted products in the hands of the pro- 
ducer, which exemption, it contended, violated the fourteenth amendment 
to the Constitution, to wit, the equal-protection clause. ‘The Federal dis- 
trict court, in which it originated, held that this was true, and the Supreme 
Court of the United States affirmed the decision. 

In 1889, Texas enacted an antitrust act which contained language ex- 
empting agriculture identical with that contained in the Illinois act. ‘The 
legality of this provision in the Texas act was questioned in a Federal court, 
which held that it violated the equal-protection clause in the fourteenth 
amendment.°® 

A provision in the Colorado Anti-Trust Act excepting therefrom any 
combination or association “‘the object and business of which are to conduct 
its operations at a reasonable profit or to market at a reasonable profit those 
products which cannot otherwise be so marketed,” caused the United States 
Supreme Court to hold the statute invalid.6 The Court said: “Such an 
exception in the statute leaves the whole statute without a fixed standard 
of guilt in an adjudication affecting the liberty of the one accused.” ‘The 
Anti-Trust Act of California was amended so as to contain a similar excep- 
tion and this statute was likewise held invalid.” 

Inasmuch as the Supreme Court of the United States found that the 
Court of Appeals of Kentucky had construed the constitution, the anti- 
trust statute, and the statute of that State authorizing persons to pool crops 
of wheat, tobacco, and other farm products raised by them “for the pur- 
pose of obtaining a higher price than they could get by selling them sepa- 
rately,” as meaning that “any combination for the purpose of controlling 
prices” was lawful “unless for the purpose or with the effect of fixing a price 
that was greater or less than the real value of the article,” it held the anti- 
trust statute unconstitutional as affording no standard of conduct that 
could be known in advance and complied with. On similar grounds, a 
statute of Kentucky was held unconstitutional in a case in which a farmer 
had entered into a pooling contract covering his tobacco and then had 
disposed of his tobacco contrary to such contract, thereby violating such 
statute.® 

The effect of the decision by the Supreme Court of the United States in 
the Connolly case and of the lower Federal court in the Texas case was to 
invalidate the antitrust statutes of the States in question, assuming that the 
court decisions in question were given full force and effect. On reflection 
it will be appreciated that this conclusion is distinctly different from hold- 
ing that farmers are barred from forming cooperatives. On the contrary, 
the effect of the decisions referred to, and of any other similar decisions 
that might be rendered, is merely to leave a State without any antitrust legis- 
lation. It is believed that the decision of the United States Supreme 
Court, rendered in 1928, in a case involving the Burley Tobacco Growers’ 


"In re Grice, 19 F. 627, 169 U. S. 284, 18. S. Ct. 323, 42 L. Ed. 748. 

® Cline v. Frink Dairy Company, 274 U.S. 445, 457, 47 S. Ct. 681, 71 L. Ed. 1146, 
modifying Beatrice Creamery Co. v. Cline, 9 F. 2d 176. 

* Blake v. Paramount Pictures, 22 F. Supp. 249. 

8 International Harvester Company v. Kentucky, 234 U. S. 216, 220, 221, 34 
S. Ct. 853, 58 L. Ed. 1284. 

® Collins v. Kentucky, 234 U.S. 634, 34 S.Ct. 924, 58 L. Ed. 1510. 
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Cooperative Association, indicated a change of attitude on the part of that 
court toward the right of States to provide expressly for the organization 
of associations,’® and in 1940 the Connolly case was specifically overruled.” 

The so-called standard marketing act contains a provision ™ stating that’ 

associations organized thereunder: 
* * * shall be deemed not to be a conspiracy nor a combination in restraint of 
trade nor an illegal monopoly; nor an attempt to lessen competition or to fix prices 
arbitrarily or to create a combination or pool in violation of any law of this state; and 
the marketing contracts and agreements between the association and its members 
and any agreement authorized in this act shall be considered not to be illegal nor 
in restraint olstrade., @s)" 

Statutes generally similar have been enacted in most of the States. 

In an Ohio case * involving a milk bargaining association, incorporated 
under a cooperative statute containing a provision like that quoted above, 
the court stated that “unless contracts made under and by virtue of this 
act are in their restraint of trade unreasonable as to character, scope or 
operation, they are valid and binding obligations.” Thus, the court did 
not give the statutory provision in question a literal interpretation. 

The Supreme Court of Florida refused to hold the antitrust statute of 
that State unconstitutional because agricultural and horticultural nonprofit 
associations were exempt therefrom by the terms of that statute and by the 
cooperative marketing act of the State. The court said: 

Orderly, systematized cooperative marketing associations which are authorized to 
prevent a sacrifice of the products described in the exempting statutes and to realize 
reasonable profits thereon have no analogy to financial combinations in restraint of 
trade and by a parity of reason no analogy to combinations of skill and labor in the 
same enterprises to accomplish the same lawful purposes. 

In a Texas case ** decided by an intermediate court, it appeared that 
producers began the formation of an association with the intention of 
incorporating under the cooperative act of Texas; but they failed to in- 
corporate, and later sought to enjoin a member from violating his contract. 
The court held that the contract of the association violated the antitrust 
act of the State, but it also held that if the association had been incorporated 
under the cooperative act of Texas it would have been exempt from the 
antitrust act by reason of the exemption language contained in the act. In 
a later case,’® however, in which the State of Texas had instituted civil 
proceedings against certain oil companies for the recovery of penalties, it 
was contended by the oil companies that inasmuch as the penal code of 
Texas purported to exempt agricultural products and livestock from the 
operations of the penal antitrust laws so long as they were in the hands of 
the producer and as the Cooperative Marketing Act of Texas contained 
a provision like that given above, the civil antitrust laws of ‘Texas were 
invalid under the fourteenth amendment of the Constitution of the United 
States. In holding otherwise the court pointed out that the exemption 


” Liberty Warehouse Co. v. Burley Tobacco Growers’ Coop. Assoctation, 276 U.S. 
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See sec. 28 of the Bingham Cooperative Marketing Act of Kentucky, p. 307 of 
Appendix. 

8 Stark County Milk Producers’ Association v. Tabeling, 129 Ohio St. 159, 194 N. E. 
16, 19, 98 A. L. R. 1393; Hanna, John. COOPERATIVE MILK MARKETING AND RE- 
STRAINT OF TRADE, 23 Ky. L. J. 217 (1935). 
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from the penal statute did not affect the civil antitrust laws of the State 
because the latter are distinct and separate from the former. A majority 
of the court was of the view that even if the provision in the Cooperative 
Marketing Act of the State purporting to exempt cooperatives from the 
antitrust laws was to be construed as having this effect, this did not invalidate 
the State’s antitrust laws. The court, however, in what appear to be dicta, 
expressed the view that if the exemption provision was to be so construed 
this might invalidate, at least in part, the Cooperative Marketing Act of 
the State. In this connection the court said: 


* * * that a corporation created under this act may do the legitimate things for 
which it is created. We do not assume that they will make contracts or adopt 
methods of carrying on their business in clear violation of the antitrust laws. * * * 
If it should be held, however, that the Cooperative Marketing Act was intended 
to give the corporations to be formed thereunder the power and authority to do 
any of the things denounced by our antitrust laws, and should it further be held 
that the giving of such power and authority created an unreasonable and uncon- 
stitutional classification in favor of such corporations, such holdings would render 
the Cooperative Marketing Act, at least to that extent, unconstitutional; and if it 
should be held that the Cooperative Marketing Act, or any of its provisions, is 
unconstitutional, such holding would not in any way affect the antitrust laws. 


The Chief Justice expressed the personal opinion that the purpose of 
the exemption was to exempt marketing associations from the operation 
of the antitrust laws of the State and because of this purpose that it was 
null and void, being in conflict with a provision of the constitution of the 
State which declares that “all free men, when they form a social compact, 
have equal rights.” In this connection he pointed out that the exemption 
in the statute was not in favor of farmers as a class but simply in favor of 
corporations of farmers incorporated under this particular act and said 
that a construction of the statute “granting immunity to corporations com- 
posed of farmers, but at the same time denying immunity to farmers in- 
dividually and to unincorporated associations of farmers for similar 
purposes—is of course condemned by our Constitutions, both State and 
Federal.” 

Many large-scale associations have been formed in various States under 
the standard marketing act. Questions pertaining to the validity of this 
statute and the legality of the associations formed under it, and especially 
as to whether the associations were monopolies or were restraining trade, 
have been repeatedly before the courts." 

The exact basis for the conclusion of the court in each instance that the 


" Jellesma v. Tampa Better Milk Producers’ Association, 109 Fla. 200, 147 So. 
463; Tobacco Growers’ Coop. Association v. Jones, 185 N. C. 265, 117 S. E. 174, 33 
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Growers’ Coop. Association v. Dunn, 150 Tenn. 614, 266 S. W. 308; Potter v. Dark 
Tobacco Growers’ Coop. Association, 201 Ky. 441, 257 S. W. 33; Colma Vegetable 
Association v. Bonetti, 91 Cal. App. 103, 267 P. 172; Dark Tobacco Growers’ Coop. 
Association v. Mason, 150 Tenn. 228, 263 S. W. 60; Minnesota Wheat Growers’ 
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171, 240 P.937. See also 41 C. J. 166. 
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association involved was not a monopoly, or was not engaged in restraint 
of trade from a legal standpoint, varies, but all the cases, either expressly ** 
or by implication,’ hold that the statutory public policy of the State has 
been changed so as to render legal associations which, under old standards, 
would have been regarded as illegal. ‘This line of reasoning appears to be 
correct in all instances in which a State has enacted a statute, or statutes, 
providing for the incorporation and organization of associations of farmers. 

Clearly, if a State has enacted a statute providing for the incorporation 
of associations of producers and authorizing such associations to enter into 
contracts with their members covering the handling and marketing of their 
produce, such a statute should take precedence over a prior statute of the 
State against trusts and restraint of trade.*° It should be remembered that 
all the statutes that have been enacted during recent years for the incor- 
poration and operation of associations of producers were enacted subsequent 
to the antitrust statutes of the States in question. The last statute is an 
expression of the legislature of the State of equal rank with the earlier 
expression of the State legislature, and the fact that it is of later date causes 
it to modify the earlier statute against restraint of trade.** 

This is true whether or not the cooperative act under which the asso- 
clation is formed contains a provision declaring that associations formed 
thereunder are not to be deemed to be in restraint of trade. In fact, the 
courts in many of the cases decided under cooperative statutes containing 
this exemption clause have not referred in their opinions to this provision. 

In some instances cases have arisen in which the antitrust prohibitions 
of the State were contained in its constitution. Of course, in instances 
of this kind, it was necessary for the court to find that the association was 
not, in fact, within the scope of this provision of the constitution.?? 

In a few instances the courts have attached some significance to the fact 
that the association was formed under a cooperative statute that contained 
a provision in effect expressly exempting associations formed thereunder 
from the antitrust laws of the State.”° 

In one case ** a cooperative, along with other corporations and business 
units, was sued by the State of Wisconsin, the complaint charging a vio- 
lation of the State’s antitrust laws. The basis of the complaint was that the 
defendants, which distributed 94 percent of the fluid milk in Milwaukee 
County, had maintained uniform prices after meetings between them. The 
court held that the complaint stated a cause of action since an agreement to 
fix prices could be inferred from the uniformity after they had been together 
in a meeting. This case also illustrates that a cooperative although free 
to organize may be capable of engaging in practices which violate the 
State’s antitrust laws. 


18 Rifle Potato Growers’ Coop. Association v. Smith, 78 Colo. 171, 240 P. 937; 
Northern Wisconsin Coop. Tobacco Pool v. Bekkedal, 182 Wis. 571, 197 N. W. 936; 
Kansas Wheat Growers’ Association v. Schulte, 113 Kan. 672, 216 P. 311. 

1? Brown v. Staple Cotton Coop. Association, 132 Miss. 859, 96 So. 849; List v. 
Burley Tobacco Growers’ Coop. Association, 114 Ohio St. 361, 151 N. E. 471. 

* Clear Lake Coop. Live Stock Shippers’ Association v. Weir, 200 Iowa 1293, 
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1 Rifle Potato Growers’ Coop. Association v. Smith, 78 Colo. 171, 240 P. 937; 
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Clear ie Coop. Live Stock Shippers’ Association v. Weir, 200 Iowa 1293, 206 
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In 1890 Congress passed the Sherman Anti-Trust Act,?° the first section 
of which reads as follows: 


Every contract, combination in the form of trust or otherwise, or conspiracy, in 
restraint of trade or commerce in any Territory of the United States or of the District 
of Columbia, or in restraint of trade between any such Territory and another, or 
between any such Territory or Territories and any State or States or the District of 
Columbia, or with foreign nations, or between the District of Columbia and any 
State or States or foreign nations, is hereby declared to be illegal. Every person 
who shall make any such contract or engage in any such combination or conspiracy 
shall be deemed guilty of a misdemeanor, and, on conviction thereof, shall be 
punished by fine not exceeding $5,000, or by imprisonment not exceeding one year, 
or by both said punishments, in the discretion of the court. 

At the time that the Sherman Act was under consideration in Congress 
an amendment was offered thereto reading as follows: 

Provided, That this act shall not be construed to apply to any arrangements, 
agreements or combinations between laborers made with a view of lessening the 
number of hours of their labor or of increasing their wages; nor to any arrangements, 
agreements, associations, or combinations among persons engaged in horticulture or 
agriculture made with the view of enhancing the price of their own agricultural or 
horticultural products. 


This amendment was defeated.” 

In construing this statute the United States Supreme Court has re- 
peatedly held that only unreasonable restraints are prohibited thereby.” 

In the cases just cited the Supreme Court announced the so-called 
“rule of reason.” It is now settled that under the Federal antitrust acts 
the courts are primarily concerned with how the defendant employs its 
power and strength, and the legality of a large industrial unit depends 
not on its size but upon the character of the business methods employed. 
During the past decade and more, courts have shown an increasingly liberal 
attitude toward large-scale organizations. Bigness which has come about 
through development along normal lines and without unfair practices or 
wrongful acts does not constitute illegality. 

In the case of the United States v. United States Steel Corporation,** 
the legality of this corporation, a combination of approximately 180 separate 
units, was involved, but the court applied the principles referred to, and 
although the corporation controlled 50 percent of the steel industry of 
the United States it was held not to be in restraint of trade. However, 
size ‘‘is an earmark of monopoly power.” ”° 

In the case of Chicago Board of Trade v. United States * the legality 
of a rule adopted by the Board of Trade of Chicago which prohibited its 
members from purchasing or offering to purchase, during the period be- 
tween the session of the board termed the “call” and the opening of the 
regular session of the next business day, grain “to arrive” at a price other 
than the closing bid at the “‘call,” was held not to violate the Sherman Act. 
In this case it was said, “The true test of legality is whether the restraint 
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7 Standard Oil Co. of New Jersey v. United States, 221 U.S. 1, 31 S. Ct. 502, 
55 L. Ed. 619, 34 L. R. A. (N. S.) 834, Ann. Cas. 1912D 734; United States v. 
American Tobacco Co., 221 U.S. 106, 31 S. Ct. 632, 55 L. Ed. 663; Apex Hosiery 
Company v. Leader, 310 U.S. 469, 60 S. Ct. 982, 84 L. Ed. 1311. See also United 
States v. American Medical Association, 110 F. 2d 703, affirmed, 317 U. S. 519, 63 
S. Ct. 326, 87 L. Ed. 434. 

* United States v. United States Steel Corporation, 251 U.S. 417, 40 S. Ct. 293, 
64 L. Ed. 343,8 A. L. R. 1121. 

” United States v. Griffith, 334 U. S. 100, 68 S. Ct. 941, 92 L. Ed. 1236; United 
States v. Columbia Steel Co., 334 U.S. 495, 68 S. Ct. 1107, 92 L. Ed. 1533. 

* Board of Trade of the City of Chicago v. United States, 246 U. S. 231, 38 
S. Ct. 242, 62 L. Ed. 683. 

163 


imposed is such as merely regulates and perhaps thereby promotes competi- 
tion or whether it is such as may suppress or even destroy competition.” 

A case which well illustrates the “rule of reason” is that of the National 
Window Glass Manufacturers v. United States,** in which the Supreme 
Court of the United States passed upon a situation in which all the manu- 
facturers of hand-blown glass and all the labor (union) to be had for this 
work entered into an arrangement under which it was agreed that certain 
of the factories only would operate for a specified period during which all 
the labor would be employed by those factories; then, during another 
specified period, the remainder of the factories would operate with all the 
labor, and the other factories would not then operate. In view of all the 
facts involved, it was held that there was no violation of the law. It is 
true that the court referred to the fact that the price of glass was virtually 
determined by those engaged in the manufacture of machine-blown glass, 
but the fact remains that an economic arrangement, involving the complete 
closing of certain factories during a specified period and the operation of 
only certain other factories during that period, was upheld. 

In a case ** involving an organization of coal producers the Supreme 
Court in upholding the legality of the organization said: 


The mere fact that the parties to an agreement eliminate competition between 
themselves is not enough to condemn it. 


The court further said: 


The fact that the correction of abuses may tend to stabilize a business, or to produce 
fairer price levels, does not mean that the abuses should go uncorrected or that 
cooperative endeavor to correct them necessarily constitutes an unreasonable restraint 
of trade. 

The Supreme Court has also declared that those engaged in the same 
line of business may, through their trade associations, freely exchange in- 
formation regarding goods on hand, the amount of unfilled orders, and 
the prices at which sales have been made.** 

The court has, however, refused to apply the “rule of reason” in instances 
in which manufacturers of the same product have agreed upon a schedule 
of prices.** In cases of this character the court regards the fixing of prices 
as in itself a violation of the Sherman Act and will not inquire into the rea- 
sonableness of such prices. 

The Sherman Act contains a provision authorizing any private person who 
is injured in his business or property by anything forbidden or declared to 
be unlawful by that act, to sue for treble damages. Apparently a coopera- 
tive cannot, merely by virtue of its cooperative character, maintain an action 
for treble damages on account of damage sustained by its individual mem- 
bers, and it must state a clear case of damage to itself as a corporation to 
maintain a suit. 

The following cases are illustrative of situations in which cooperatives 


** National Association of Window Glass Manufacturers v. United States, 263 
U.S. 403, 44 8. Ct. 148, 68 L. Ed. 358. 

* Appalachian Coals, Inc. v. United States, 288 U. S. 344, 360, 374, 53 S. Ct. 471, 
77 LiaEds 825. 

*° Maple Flooring Manufacturers’ Association v. United States, 268 U.S. 563, 45 
S. Ct. 578, 69 L. Ed. 1093; Cement Manufacturers’ Protective Association v. United 
States, 268 U.S. 588, 45 S. Ct. 586, 69 L. Ed. 1104. 

a hea states v. Trenton Pottertes-Co., 273 USS, 3924148. .Cteos ve mia le 

* Farmers Coop. Oil Co. v. Socony-Vacuum Oil Co., Inc., 133 F. 2d 101, 51 F. 
Supp. 440. See also Louisiana Farmers’ Protective Union, Inc. v. Great Atlantic 
& Pacific Tea Company of America, Inc., 131 F. 2d 419. 
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were protected by the antitrust laws from courses of action adopted by third 
persons which, if unchallenged, would have seriously hampered the organ- 
izations. A tobacco marketing association was granted relief from an 
illegal exclusion from market.*® A group health cooperative was granted 
relief from illegal opposition by the American Medical Association and a 
local medical society.*’ Another health cooperative obtained injunctive 
relief against a local medical society in a State court.*® 

The act of Congress *° approved July 2, 1926, directing the Secretary of 
Agriculture to establish a division of cooperative marketing in the Depart- 
ment of Agriculture, contains a provision reading as follows: 

Persons engaged, as original producers of agricultural products, such as farmers, 
planters, ranchmen, dairymen, nut or fruit growers, acting together in association, 
corporate or otherwise, in collectively processing, preparing for market, handling, 
and marketing in interstate and/or foreign commerce such products of persons so 
engaged, may acquire, exchange, interpret, and disseminate past, present, and pros- 
pective crop, market, statistical, economic, and other similar information by direct 
exchange between such persons, and/or such associations or federations thereof, 
and/or by and through a common agent created or selected by them. 

This provision confers broad authority on producers and their associa- 
tions to acquire and exchange information pertaining to the production 
and marketing of crops. 


Section 6 of the Clayton Act 


Following the passage of the Sherman Act, as larger and larger marketing 
and bargaining associations of producers were formed, the question of the 
application of the Sherman Act to such associations claimed the attention 
of agricultural leaders. To clarify the situation, when the Clayton Act *° 
was enacted in 1914, language was included in section 6 thereof with 
reference to the status of organizations of farmers. ‘This section reads as 
follows: 


That the labor of a human being is not a commodity or article of commerce. 
Nothing contained in the antitrust laws shall be construed to forbid the existence 
and operation of labor, agricultural, or horticultural organizations, instituted for 
the purposes of mutual help, and not having capital stock or conducted for profit, 
or to forbid or restrain individual members of such organizations from lawfully 
carrying out the legitimate objects thereof; nor shall such organizations, or the 
members thereof, be held or construed to be illegal combinations or conspiracies in 
restraint of trade, under the antitrust laws. 


It seems to be generally agreed that this section appears to prevent the 
dissolution of an organization which meets the conditions it prescribes, 
namely, that it is a “labor, agricultural, or horticultural organization ;” 
that it is “instituted for the purposes of mutual help,” and does not have 
“capital stock;” and last, is not “conducted for profit.” However, the few 
decisions of the courts relative to this section indicate that it does not 
enable such organizations, if they desire, to adopt methods of conducting 
their operations denied to other lawful business organizations. In a case * 


8° American Federation of Tobacco Growers, Inc. v. Neal, 183 F. 2d 869. 

7 American Medical Association v. United States, 317 U. S. 519, 63 S. Ct. 326, 
87 L. Ed. 434. 

* Group Health Cooperative of Puget Sound v. King County Medical Soc., 237 P. 
2d 737 (Wash.). 

° 44 Stat. 803, 7 U.S.C. A. 451. 

Pujo olathe /30. 701710 US GaAs 12: 

" Duplex Printing Press Co. v. Deering, 254 U.S. 443, 469, 41 S. Ct. 172, 65 L. 
Ed. 349, 16 A. L. R. 196. See also Buyer v. Guillan, 271 F. 65; United States v. 
Borden Company, 308 U.S. 188, 60 S. Ct. 182, 84 L. Ed. 181, reversing 28 F. Supp. 
177; Apex Hosiery Company v. Leader, 310 U.S. 469, 60 S. Ct. 982, 84 L. Ed. 1311. 
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decided by the Supreme Court involving the legality of a secondary boycott 
by a labor organization it was said: 

* * ¥ As to [section] 6, it seems to us its principal importance in this discussion 
is for what it does not authorize, and for the limit it sets to the immunity conferred. 
The section assumes the normal objects of a labor organization to be legitimate, and 
declares that nothing in the antitrust laws shall be construed to forbid the existence 
and operation of such organizations or to forbid their members for lawfully carrying 
out their legitimate objects; and that such an organization shall not be held in itself— 
merely because of its existence and operation—to be an illegal combination or con- 
spiracy in restraint of trade. But there is nothing in the section to exempt such 
an organization or its members from accountability where it or they depart from its 
normal and legitimate objects and engage in an actual combination or conspiracy 
in restraint of trade. And by no fair or permissible construction can it be taken as 
authorizing any activity otherwise unlawful, or enabling a normally lawful organiza- 
tion to become a cloak for an illegal combination or conspiracy in restraint of trade 
as defined by the antitrust laws. 


In a case ** involving solely a farmer cooperative the Department of 
Justice brought a criminal complaint for violations of the Federal anti- 
trust laws. ‘The United States district court, without mentioning the Sher- 
man Act, dismissed the indictment against the cooperative on the sole 
grounds of section 6 of the Clayton Act. The court said a farmer coop- 
erative, acting alone and not in concert with others, cannot be prosecuted 
as a monopoly, for to do so would “* * * scuttle the plain language of 
the Clayton Act as to cooperatives, as antilabor courts scuttled the labor 
PfOvisions Olthersatic ACis oe we 

In a certain case,** the Aroostook Potato Shippers’ Association, acting 
through a committee, blacklisted certain buyers of potatoes. Members of 
the association were forbidden, under penalty, to deal with such buyers. 
Persons outside the association who dealt with persons so blacklisted were 
also blacklisted and boycotted. The defendants, members of the asso- 
ciation, were indicted for a conspiracy in restraint of trade and were fined. 
The court said with reference to the contention that section 6 relieved the 
defendants: 

* * * T do not think that the coercion of outsiders by a secondary boycott, which 
was discussed in my opinion on the former indictment, can be held to be a lawful 
carrying out of the legitimate objects of such an association. ‘That act means, as 
I understand it, that organizations such as it describes are not to be dissolved and 
broken up as illegal, nor held to be combinations or conspiracies in restraint of trade; 
but they are not privileged to adopt methods of carrying on their business which are 
not permitted to other lawful associations. 

Section 6 of the Clayton Act is still in effect and is not repealed by the 
Capper-Volstead Act. 


Capper-Volstead Act 


The Capper-Volstead Act became a law on February 18, 1922. It is 
entitled “An act to authorize association of producers of agricultural 
products,” and reads as follows: 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That persons engaged in the production of agri- 
cultural products as farmers, planters, ranchmen, dairymen, nut or fruit growers 
may act together in associations, corporate or otherwise, with or without capital stock, 
in collectively processing, preparing for market, handling, and marketing in interstate 
and foreign commerce, such products of persons so engaged. Such associations may 
have marketing agencies in common; and such associations and their members may 
make the necessary contracts and agreements to effect such purposes: Provided, 


” United States v. Dairy Coop. Association, 49 F. Supp. 475. . 
* United States v. King, 229 F. 275, 250 F. 908, 910. 
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however, That such associations are operated for the mutual benefit of the members 
thereof, as such producers, and conform to one or both of the following requirements: 

First. That no member of the association is allowed more than one vote because 
of the amount of stock or membership capital he may own therein, or, 

Second. That the association does not pay dividends on stock or membership capital 
in excess of 8 per centum per annum. 

And in any case to the following: 

Third. That the association shall not deal in the products of nonmembers to an 
amount greater in value than such as are handled by it for members. 

Sec. 2. That if the Secretary of Agriculture shall have reason to believe that any 
such association monopolizes or restrains trade in interstate or foreign commerce to 
such an extent that the price of any agricultural product is unduly enhanced by 
reason thereof, he shall serve upon such association a complaint stating his charge 
in that respect, to which complaint shall be attached or contained therein, a notice 
of hearing, specifying a day and place not less than thirty days after the service 
thereof, requiring the association to show cause why an order should not be made 
directing it to cease and desist from monopolization or restraint of trade. An asso- 
ciation so complained of may at the time and place so fixed show cause why such 
order should not be entered. The evidence given on such a hearing shall be taken 
under such rules and regulations as the Secretary of Agriculture may prescribe, 
reduced to writing, and made a part of the record therein. If upon such hearing 
the Secretary of Agriculture shall be of the opinion that such association monopolizes 
or restrains trade in interstate or foreign commerce to such an extent that the price 
of any agricultural product is unduly enhanced thereby, he shall issue and cause to 
be served upon the association an order reciting the facts found by him, directing 
such association to cease and desist from monopolization or restraint of trade.” 
On the request of such association or if such association fails or neglects for thirty 
days to obey such order, the Secretary of Agriculture shall file in the district court 
in the judicial district in which such association has its principal place of business 
a certified copy of the order and of all the records in the proceeding, together with 
a petition asking that the order be enforced, and shall give notice to the Attorney 
General and to said association of such filing. Such district court shall thereupon 
have jurisdiction to enter a decree affirming, modifying, or setting aside said order, 
or enter such other decree as the court may deem equitable, and may make rules 
as to pleadings and proceedings to be had in considering such order. ‘The place of 
trial may, for cause or by consent of parties, be changed as in other causes. 

The facts found by the Secretary of Agriculture and recited or set forth in said 
order shall be prima facie evidence of such facts, but either party may adduce addi- 
tional evidence. ‘The Department of Justice shall have charge of the enforcement 
of such order. After the order is so filed in such district court and while pending 
for review therein the court may issue a temporary writ of injunction forbidding 
such association from violating such order or any part thereof. The court may, upon 
conclusion of its hearing, enforce its decree by a permanent injunction or other 
appropriate remedy. Service of such complaint and of all notices may be made upon 
such association by service upon any officer or agent thereof engaged in carrying 
on its business, or on any attorney authorized to appear in such proceeding for such 
association, and such service shall be binding upon such association, the officers, 
and members thereof.” 


Section 6 of the Clayton Act refers only to nonstock organizations, so 
that an association of producers formed with capital stock would not be 
entitled to the benefits therof. Owing to this fact and for the further pur- 
pose of making the status of the associations of producers under the Fed- 
eral antitrust laws more clear than was done by section 6 of the Clayton 
Act, the Capper-Volstead Act was passed. 


“Mr. Lenroot, during the debate on this bill in Congress said: “If the Secretary 
of Agriculture finds that there is a monopolization or restraint of trade, and also an 
undue enhancement of price, then under the bill as it would read if amended he 
is directed to issue an order, not against the undue enhancement of price, but 
against the monopolization or restraint of trade. In other words, when these 
facts exist the order goes against the monopoly, against the restraint of trade, and 
the command will be that they must desist from such monopolization or restraint 
of trade; and a mere abandonment of the undue enhancement of price will not 
be a defense.” 62 Cong. Rec. 2269 (1922). 

742 Statco883-7- Uso, CG: Av29 land 292; 
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Mr. Volstead, in discussing the bill said: 


The objection made to these organizations at present is that they violate the 
Sherman Antitrust Act, and that is upon the theory that each farmer is a separate 
business entity. When he combines with his neighbor for the purpose of securing 
better treatment in the disposal of his crops, he is charged with a conspiracy or 
combination contrary to the Sherman Antitrust Act. Businessmen can combine by 
putting their money into corporations, but it is impractical for farmers to combine 
their farms into similar corporate form. The object of this bill is to modify the laws 
under which business organizations are now formed, so that farmers may take advan- 
tage of the form of organization that is used by business concerns. It is objected 
in some quarters that this repeals the Sherman Antitrust Act as to farmers. That is 
not true any more than it is true that a combination of two or three corporations 
violates the act. Such combinations may or may not monopolize or restrain trade. 
Corporations today have all sorts of subsidiary companies that operate together, and 
no one claims they violate this act.” 


Senator Capper in discussing the bill said: 47 


Mr. President, the cooperative marketing bill as it was offered in both the Senate 
and House seeks simply to make definite the law relating to cooperative associations of 
farmers and to establish a basis on which these organizations may be legally formed. 
Its purpose is to give to the farmer the same right to bargain collectively that is 
already enjoyed by corporations. The bill is designed to make affirmative and un- 
questioned the right which already is generally admitted, but which, in view of the 
Sherman law, is subject to nullifying interpretation by those whose interests are 
not identical with those of the farmer, and who for one reason or another may be 
in a position to obtain an interpretation advantageous to themselves and embarrassing 
or detrimental to the members of cooperative organization. * * * 

* * * Ps * * * 


While it seems evident that Congress intends that the farmer shall not be prose- 
cuted for acting collectively in the marketing of his product, yet the Federal law is 
such that these prosecutions may be threatened or actually brought against him. ‘The 
farmer does not relish the possibility of being prosecuted for an alleged violation of 
law, even though he feels fairly certain that he would not be convicted. 


Prior to the enactment of the Capper-Volstead Act there was at least 
uncertainty as to whether the elimination of the competition among farmers 
by their acting through a cooperative did not constitute a violation of the 
antitrust statutes.** The act, which in effect is an amendment of the anti- 
trust statutes, authorizes and sanctions the elimination of such competition. 

In the opinion of the writer the fundamental object and result of the 
Capper-Volstead Act are to authorize farmers to unite in organizations that 
may or may not be incorporated, which organizations, insofar as the as- 
sembling, the processing, the handling and the marketing of the products 
dealt in by the association are concerned, may act with the same force and 
effect as though all the agricultural products in question were being handled 
by one farmer.*® 

The reports of the committees of Congress that reported out the measure 
and the debates in Congress with reference thereto show that it was the 
intention of Congress that the Capper-Volstead Act should exempt associa- 


“61 Cong: Rec.1033 (192 10" 

"62 Gone. Rec. 2097, 20597 1922)7 

* <The uncertainty of the legal status of farm organizations which conduct business 
in a collective way has had a paralyzing effect on the efforts of men and associa- 
tions who are brought together so that they may more economically and efficiently 
administer their affairs. In some sections of the country, I am informed, officers and 
members of such organizations have been arrested, indicted, and even thrown into 
prison.” Mr. Calder, in the debate in the Senate concerning the Capper-Volstead 
Act; 62 Cong. Rec. 2217 (1922). For a discussion of instances in which the officers 
of cooperative associations were arrested on account of alleged violations of antitrust 
laws, see article entitled THE BATTLE OF MILK by Professor Boyle, deceased (formerly 
of Cornell University), in the Saturday Evening Post of November 13, 1937. 

See Minnesota Wheat Growers Coop. Marketing Association v. Huggins, 162 
Minn. 471, 203 N. W. 420. 
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tions of farmers, when they operate along normal business lines, from the 
Federal antitrust statutes. In other words, the fact that an association that 
meets the conditions of the act controls the handling and marketing of all 
of a given agricultural product would not of itself, standing alone, cause 
the organization to be in violation of such statutes, and the restraint of 
trade caused thereby would not amount to a violation of the law on the part 
of the association. 

This view is also supported by one case.*° The court’s charge to the 
jury in that case stated: 

It is not unlawful under the antitrust acts for a Capper-Volstead cooperative, 
such as the National Cranberry Association admittedly is, to try to acquire even 100 
percent of the market if it does it exclusively through marketing agreements approved 
under the Capper-Volstead Act. * * * 

It has been argued that a contrary view is probably supported by another 
case,” which construed a marketing cooperative exemption under the Fisher- 
men’s Collective Marketing Act ®? comparable to Capper-Volstead and 
administered by the Secretary of the Interior. There a canner sought an 
injunction against a fishermen’s cooperative for requiring the canner to 
purchase exclusively from cooperative members. ‘The cooperative’s exten- 
sive control of the fish catch in the adjacent seaports forced canners to 
accept such terms or go out of business. Although there was no combina- 
tion with outsiders, the court affirmed an injunction on the authority of the 
Borden case discussed below.”? 

It should be remembered that the Capper-Volstead Act was passed 
subsequent to the antitrust statutes and insofar as there is any conflict it 
should control. An association that meets the conditions of the Capper- 
Volstead Act is not free to engage in any course of conduct which it might 
see fit to adopt. For instance, if it should engage in unfair competition, 
that would subject it to the jurisdiction conferred upon the Federal Trade 
Commission by the act * creating it. Again, abnormal conduct on the 
part of an association might subject it to the jurisdiction of the Department 
of Justice of the United States for a violation of the antitrust laws. 

So far as the price at which an association offers its products for sale is 
concerned, its reasonableness, if a question with reference thereto should 
arise, is to be determined by the Secretary of Agriculture. If he “shall 
have reason to believe that any such association monopolizes or restrains 
trade in interstate or foreign commerce to such an extent that the price 
of any agricultural product is unduly enhanced thereby,” he may, following 
a hearing, issue an order directing such association to cease and desist from 
monopolization or restraint of trade. 

This act has no application to purely purchasing associations or to coop- 
erative stores, or associations engaged in rendering farm business services, 


°° Cape Cod Food Products v. National Cranberry Association, 119 F. Supp. 900, 
907. See also United States v. Dairy Coop. Association, 49 F. Supp. 475. 

51 Hinton v. Columbia River Packers Association, 131 F. 2d 88. 
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83 Borden has been cited in two other fishermen’s* cooperative cases, Manaka v. 
Monterey Sardine Industries, Inc., 41 F. Supp. 531, where the plaintiff prevailed 
in a treble damage suit for violation of the Sherman Act and Local 36 of Interna- 
tional Fishermen and Allied Workers of America v. United States, 177 F. 2d 320, 
cert. den. 339 U. S. 947, a criminal conviction under the Sherman Act upheld on 
the strength of the Columbia River and Borden cases. 

& 38 Stat. 730, 15 U. S. C. A. 12. Several complaints have been brought against 
cooperatives by the Federal Trade Commission. For example, see Carpel Frosted 
Foods, Inc., FTC Order No. 5482; Florida Citrus Mutual, FTC Doc. No. 6074; 
C.H. Musselman Co., et al., FTC Doc. No. 6041. 
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for the reason that it relates only to associations that are composed of 
farmers, planters, ranchmen, dairymen, nut or fruit growers who are 
engaged in collectively processing, preparing for marketing, handling, and 
marketing in interstate and foreign commerce the products of persons so 
engaged, and then only with such associations as have complied with the 
conditions of the statute. 

The question of whether an association is liable for income taxes is one 
that is not resolved by this act. Whether an association is liable for income 
taxes is to be determined by the income-tax statutes and the regulations 
issued under them. 

The Capper-Volstead Act in no way attempts to “restrict or stifle pro- 
GiLCHO Dalen 

This act does not provide for the incorporation of cooperatives and it 
makes no provision for their formation. Those interested in organizing 
or incorporating such associations should look to the laws of their respective 
States relating thereto. 

Congress, under the Constitution, has control over interstate and foreign 
commerce, and this act deals only with the operations of associations in 
such commerce, and then only with such associations as comply with certain 
conditions prescribed therein. ‘The test which those interested in an asso- 
ciation should apply to learn if their association comes within the scope of 
the act is: Does the association meet the conditions set forth therein? ‘These 
condition are as follows: 

A. “That persons engaged in the production of agricultural products as 
farmers, planters, ranchmen, dairymen, nut or fruit growers may act together 
in associations, corporate or otherwise, with or without capital stock, in 
collectively processing, preparing for market, handling, and marketing in 
interstate and foreign commerce, such products of persons so engaged.” 

This and other language which appears in the act make it plain that a 
cooperative, to come within the act, must be composed of producers. Prob- 
ably, in those isolated instances in which nonproducers become members 
of an association through inheritance or otherwise by operation of law 
contrary to the policy of the association, or in which producers cease to be 
such, the association being one which is incontrovertibly controlled and 
dominated by its producer members, would not, because of such nonpro- 
ducer members, if it otherwise complied with the terms of the act, fall with- 
out its provisions. Such association should take such measures as are com- 
patible with law to eliminate and exclude voting nonproducers from mem- 
bership. ‘This is true, whether it is incorporated or unincorporated, and 
whether it is organized with or without capital stock. 

B. Associations that desire to come within the act must be operated for 
the mutual benefit of the members thereof, as such producers, and conform 
to one or both of the following requirements: “First, that no member of 
the association is allowed more than one vote because of the amount of 
stock or membership capital he may own therein, or, second, that the 
association does not pay dividends on stock or membership capital in excess 
of 8 per centum per annum. And in any case to the following: Third, 
that the association shall not deal in products of nonmembers to an amount 
greater in value than such as are handled by it for members.” 

Associations must comply with either the first or second conditions and 
may comply with both. As the first condition embodies the one-man one- 
vote principle, associations operating on this basis, or which elect to operate 


* Keegan, M. J. POWER OF AGRICULTURAL COOPERATIVE ASSOCIATIONS TO LIMIT 
PRODUCTION. 26 Mich. L. Rev. 648-673 (1928). 
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on this basis, need not, unless they wish to do so, give consideration to the 
second condition. Of course, an association, if it desires, may operate in 
accordance with both of these conditions, but it will come within the scope 
of the act by complying with only one of them, if it complies with the other 
conditions of the act. 

If an association elects to operate under the second condition, dividends 
on stock or membership capital are limited to 8 percent per annum. This 
does not mean that voting stock may be owned by or sold to nonproducers 
so far as this act is concerned. Only associations whose voting stock is 
held by or whose membership is made up of producers can come within the 
act. It is not necessary for associations that operate under the act to pay 
dividends in any amount unless they elect to do so. It is entirely a matter 
of choice with them. If, however, an association elects to operate under 
the second condition, dividends, if paid, must not exceed 8 percent per 
annum. 

All associations that wish to operate under the act must meet the third 
condition, which is that the value of the products handled for nonmembers 
shall not exceed the value of those handled for members. This condition 
does not mean that an association must handle any business for non- 
members. It may do so or not, as it sees fit. If it does handle such busi- 
ness, however, the act specifically provides that the value of the products 
handled for nonmembers must not exceed the value of the products handled 
for members. 

The act provides that such associations must be “‘operated for the mutual 
benefit of the members thereof as such producers.” This and other lan- 
guage in the statute means that all commodities handled which are not 
produced by the members must be regarded as nonmember business. 
Therefore, commodities purchased by members and delivered to an asso- 
ciation constitute nonmember business. In this connection, the Commit- 
tee on the Judiciary of the Senate which had the bill in charge, in its report 
thereon said: 

The bill before us during the last session authorized the organization of associations 
dealing in “products of their members.” ‘The bill now under consideration authorizes 
them to deal in the “‘products of persons so engaged.” Obviously, under the former 
the associations would be restricted in their dealings to members; in the latter, 
though they are restricted as to the character of the products in which they may deal, 
it is clear that they may deal with any person in such products, whether he be a 
member or not. 

The bill has for its purpose the removal of obstacles, if such there be in the Federal 
statutes, in the way of the organization of cooperative farm marketing associations, a 
purpose with which the majority, at least, of your committee is in full sympathy. 
It may be, and probably is, true that such associations cannot operate with the highest 
degree of success, or with that degree of success which your committee would be 
glad to see attend their efforts, unless they are permitted to deal to some extent in 
the products of nonmembers similar in character to those handled for the members. 
But the protection of the statute ought not to be given to a small number of persons 


of the classes named in the bill who contribute from their own farms an inconsiderable 
quantity of the product handled by the association.” 


Under section 2 of the act it is the duty of the Secretary of Agriculture, if 
he believes that any association operating under it monopolizes or restrains 
trade in interstate or foreign commerce to such an extent that the price 
of any agricultural product is unduly enhanced by reason of such monopoly 
or restraint of trade, to serve upon such association a complaint with respect 
to such matters, requiring the association to show cause why an order should 
not be issued directing it to cease and desist from monopolization or restraint 
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of trade. After a hearing, if the Secretary of Agriculture believes that such 
an association monopolizes or restrains trade in interstate or foreign com- 
merce to such an extent that the price of any agricultural product is unduly 
enhanced thereby, the act provides that he shall issue an order reciting 
the facts found by him and directing such association to cease and desist 
from monopolization or restraint of trade. If such order is not complied 
with by the association within 30 days, the Secretary of Agriculture is then 
required to file a certified copy of the order issued by him, together with 
certified copies of all records in the matter, in the district court of the 
United States in the judicial district in which such association has its prin- 
cipal place of business. The Department of Justice has charge, under the 
act, of the enforcement of such order. ‘The district court of the United 
States is given jurisdiction to affirm, modify, or set aside the order or to enter 
such other decree as it may deem equitable. 

In this connection, it will be remembered that the Capper-Volstead Act 
permits an association meeting its conditions to have a complete monopoly 
in the handling and the marketing of the agricultural products with which 
it is concerned, and if this monopoly is obtained by proper means, it is 
consistent with law. Like any other business entity not engaged in the 
operation of a public utility or business whose rates are fixed by law, it may 
determine the prices at which it may offer its goods for sale. Asa result, the 
only agency that is authorized to proceed against an association on account 
of undue enhancement alone is the Secretary of Agriculture, and his au- 
thority to do so is specifically conferred by statute.°** Moreover, the con- 
ferring of this specific authority on the Secretary of Agriculture is a denial 
of the existence of such authority in other agencies.*® 

The fact that a cooperative may have unduly enhanced the prices of 
the agricultural products which it is engaged in marketing gives the Secre- 
tary of Agriculture jurisdiction to proceed against the association, and be- 
cause the Secretary of Agriculture is specifically given this jurisdiction, the 
question of whether there has been an undue enhancement of prices is 
a matter for his exclusive determination. 

As stated above, associations meeting the conditions of the Capper- 
Volstead Act may have a common marketing agency, but they may not, 
nor may such a common marketing agency, enter into abnormal transac- 
tions such as price fixing or other agreements with third persons which are 
contrary to the antitrust statutes. If an association enters into such agree- 
ments or transactions which amount to a violation of the antitrust stautes, it 
is amenable thereto and the Department of Justice may proceed against it.°° 


* Tobacco Growers’ Coop. Association v. Jones, 185 N. C. 265, 117 S. E. 174, 33 
PENN eA 

* “That remedy is in the Secretary of Agriculture exclusively. If he does not 
move, absolutely nobody can move, and the bill does not give the individual, it 
does not give any association, any right to go into court and have these prices 
reviewed.” Mr. Husted, 59 Cong. Rec. 8021 (1920). Cf. Silberschein v. United 
States, 266 U. S. 221, 45 S. Ct. 69, 69 L. Ed. 256, and Mara v United States, 
54 F. 2d 397. 

* United States v. Borden Company, 308 U. S. 188, 204, 60 S. Ct. 182, 84 L. Ed. 
181, reversing 28 F. Supp. 177. See also United States v. Hutcheson, 312 U. S. 
219, 61 S. Ct. 463, 85 L. Ed. 788. In United States v. Maryland Cooperative Milk 
Producers, Inc., and Maryland and Virginia Milk Producers Association, Inc., U. S. 
D. C. for D. C., 145 F. Supp. 151, decided October 16, 1956, the defendants, each 
of which is an association of producers of milk, were indicted for conducting an 
unlawful combination and conspiracy to fix prices for milk sold to distributors, which 
in turn was supplied the Government. A motion for judgment of acquittal on the 
grounds that their conduct was exempt under section 6 of the Clayton Act and the 
Capper-Volstead Act was granted. The district judge said: “* * * a combination 
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On the other hand, as an independent organization an association meet- 
ing the terms of the Capper-Volstead Act, or a common marketing agency 
composed of such associations, has all the general rights, powers and 
privileges that a businessman or commercial corporation possesses. For 
instance, as businessmen and business corporations may select their cus- 
tomers, an association of farmers may likewise do so. Again a cooperative, 
like any other organization, has the right to select its members.* 

In connection with the right of associations to select their own members, 
it will be remembered that this, in essence, means that they may determine 
the producers from whom they will receive agricultural products for han- 
dling and marketing. It is a common right of businessmen and corpo- 
rations to determine the parties from whom they will purchase goods, and 
a cooperative in determining who may become members thereof is simply 
determining from whom it will acquire commodities. Again, no reason 
is apparent why an association may not enter into an agreement to furnish 
a dealer with all of a given commodity that his business may require.*? 

In a New York case nonunion workers were denied the right to enjoin 
the carrying out of a closed shop contract entered into by their employer 


with a labor union which compelled these workers to become members of 


the union if they were to continue their employment.®* 


It is interesting that the court in upholding the right of the labor union 
to enter into a closed shop agreement, said: 


As before stated, there is nothing in the present case before us to indicate that any 
injury was sought or intended to the plaintiffs or nonunion members, but that the 
object of the contract and of the action of the defendant labor union is to advance 
its own interests and ability of its members through the closed shop, to meet on even 
terms their employers in present or future negotiations.™ 


May a cooperative prescribe resale prices for commodities which it sells? 

Generally, in the absence of a statutory authorization, agreements of this 
character are invalid.® 

On the other hand, it appears to be established that a seller may refuse 


between two or more agricultural cooperatives to fix prices of their products is exempt 
from the antitrust laws provided no other person that is not of such an organiza- 
tion or a member of such a group is a part of the combination.” 

® Federal Trade Commission v. Raymond Brothers-Clark Co., 263 U. S. 565, 
448. Ct. 162, 68 L. Ed. 448, 30 A. L. R. 1114. 

% See Who May Become Members, p. 5. Cf. Associated Press v. United States, 
B20j10.581065:S. Ct 1416789 Exkds2013. 

®° Federal Trade Commission v. Curtis Publishing Company, 260 U. S. 568, 43 
S. Ct. 210, 67 L. Ed. 408; Arkansas Brokerage Co. v. Dunn @ Powell Inc., 173 F. 899, 
35 L. R. A. (N.S.) 464; Barnes v. Dairymen’s League Coop. Association, 222 N. Y.S. 
294, 220 App. Div. 624; Wiseman v. Dennis, 156 Va. 431, 157 S. E. 716; Castorland 
Milk & Cheese Company v. Shantz, 179 N. Y. 8. 131; American Fur Manufacturers 
Association v. Associated Fur Coat and Trimming Manufacturers, 291 N. Y. S. 610, 
161 Misc. 246; Dairy Cooperative Association v. Brandes Creamery, 147 Ore. 488, 30 
P. 2d 338, 147 Ore. 503, 30 P. 2d 344; Stark County Milk Producers’ Association v. 
Tabeling, 129 Ohio St. 159, 194 N. E. 16, 98 A. L. R. 1393; Cole Motor Car Company 
v. Hurst, 228 F. 280; American Sea Green Slate Company v. O’Halloran, 229 F. 77; 
Virtue v. Creamery Package Manufacturing Company, 227 U.S. 8, 33 S. Ct. 202, 57 
L, Ed. 393, affirming 179 F. 115, 102 C. C. A. 413; Fletcher Cyclopedia Corporations, 
Perm. Ed., vol. 1Ossec. 5010, p. 836; 3 Williston on CONTRACTS, p. 2896. Ballantine, 
W. COOPERATIVE MARKETING ASSOCIATIONS. 8 Minn. L. Rev. 1-27 (1923). 

“Williams v. Quill, 277 N. Y. 1, 12 N. E. 2d 547, appeal dismissed, 303 U. S. 621, 
58 S. Ct. 650, 82 L. Ed. 1085. See also Mills, David N., LABOR LAW—RIGHT OF 
UNION TO DENY MEMBERSHIP TO APPLICANT. 40 Mich. L. Rev. 2—310 (1941). 

* Williams v. Quill, 277 N. Y. 1, 12 N. E. 2d 547, appeal dismissed, 303 U.S. 621, 
58 S. Ct. 650, 82 L. Ed. 1085. 

® Miles Medical Company v. Park @ Sons Company, 220 U. S. 373, 31 S. Ct. 
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to deal with those who do not adhere to the schedule of resale prices pre- 
scribed by him and that a seller may announce that he may refuse to deal 
with those who do not adhere to such a price schedule. 

In a certain case ® the Supreme Court said: 

By these decisions ™ it is settled that in prosecutions under the Sherman Act a 
trader is not guilty of violating its terms who simply refuses to sell to others, and he 
may withhold his goods from those who will not sell them at the prices which he 
fixes for their resale. He may not, consistently with the act, go beyond the exercise 
of this right, and by contracts or combinations, express or ‘implied, unduly hinder 
or obstruct the free and natural flow of commerce ‘in the channels of interstate trade. 

It is believed that the restrictions of the foregoing statement are as appli- 
cable to a cooperative as to any other type of business concern; and that a 
cooperative may prescribe resale prices only under conditions in which any 
other business concern could do likewise.** 

Agricultural associations, especially in the case of milk, frequently enter 
into contracts agreeing to furnish distributors with all the milk which they 
may need during a given period. One case involving this type of situation 
has been before the courts.®° ‘The Maryland and Virginia Milk Producers 
Association, which controlled a large percentage of the milk in the District 
of Columbia metropolitan area, entered into full-supply contracts with some 
of the major milk distributors. As a defense to indictment under section 
3 of the Sherman Act, the Capper-Volstead Act’s provisions were invoked. 
The indictment was first dismissed but the Court of Appeals reinstated it, 
apparently relying on a charge of concerted action between the cooperative 
and outsiders. On a second appeal the Court of Appeals reversed convic- 
tion of the defendants for failure to show that the agreements were made for 
the purpose of eliminating competition from independent sources of supply. 
This decision appears to make permissible a marketing cooperative’s sales 
contracts which require purchasers to obtain their full supply from the asso- 
ciation, where the contracts are reasonably ancillary to effectuation of the 
cooperative’s legitimate marketing objectives. 

However, under other circumstances the Supreme Court of the United 
States has considered full-supply contracts to be in violation of the anti- 
trust laws.*° Accordingly, no full-supply or exclusive contract should be 
entered into without full consideration of the question whether a violation 
of the antitrust laws would result. 

In general, as long as an association is acting alone and on its own 
initiative, it is believed that it has the same latitude in the conduct of its 
business that is possessed by any businessman, and that third persons may 
deal with an association accordingly.” 

On the other hand, it must not be assumed that the Capper-Volstead 
Act confers rights or privileges on associations that meet its conditions, 


°° Federal Trade Commission v. Beech-Nut Packing Company, 257 U. S. 441, 
A2 S.Ct o0. 66 se hd.307 10a lo hou: 

* United States v. Colgate @ Company, 250 U. S. 300, 39 S. Ct. 465, 63 L. Ed. 
992, 7 A. L. R. 433; Frey & Son, Inc. v. Cudahy Packing Company, 256 U. S. 208, 
41 §. Ct. 451, 65 L. Ed. B92. United States v. Schrader’s Son, Inc., 252 U.S. 85, 
40'S7Ce 2512 64 L. Ed. 471. 

* See Ethyl Gasoline Corporation v. United States, 309 U. S. 436, 60 S. Ct. 618, 
84 L. Ed. 852; Biddle Purchasing Company v. Federal Trade Commission, 96 F. 2d 
687; Armand Company v. Federal Trade Commission, 78 F. 2d 707. 

© United States v. Maryland & Virginia Milk Producers’ Association, Inc., 179 
F., 2d 426; 193 F. 2d 907. 

® Standard Oil Co. of California v. United States, 337 U.S. 293, 69 S. Ct. 1051, 93 
L. Ed. 1371; Federal Trade Commission v. Motion Picture Advertising Service Co. h. 
Inc.,344 Us, 392, 73.S"Ct 361.97 Latids426. 

“61 Cong. Rec. 1033 (192195 
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which are not possessed by other entities. If such associations enter into 
conspiracies or combinations with third persons they are as amenable to 
prosecution under the antitrust laws as any other organizations. ‘This 
is made clear by the following quotations from an opinion of the Supreme 
Court of the United States in the Borden case: 7” 


.* * * We cannot find in the Capper-Volstead Act * * * an intention to declare 
immunity for the combinations and conspiracies charged in the present indictment. 
Section 6 of the Clayton Act, enacted in 1914, had authorized the formation and 
operation of agricultural organizations provided they did not have capital stock or 
were not conducted for profit, and it was there provided that the antitrust laws 
should not be construed to forbid members of such organizations “from lawfully 
carrying out the legitimate objects thereof.”” ‘They were not to be held illegal com- 
binations. The Capper-Volstead Act, enacted in 1922, was made applicable as well 
to cooperatives having capital stock. The persons to whom the Capper-Volstead Act 
applies are defined in Section one as producers of agricultural products, “as farmers, 
planters, ranchmen, dairymen, nut or fruit growers.” They are authorized to act 
together “‘in collectively processing, preparing for market, handling, and marketing 
in interstate and foreign commerce” their products. They may have ‘‘marketing 
agencies in common,” and they may make ‘“‘the necessary contracts and agreements 
to effect such purposes.” 

The right of these agricultural producers thus to unite in preparing for market 
and in marketing their products, and to make the contracts which are necessary for 
that collaboration, cannot be deemed to authorize any combination or conspiracy with 
others persons in restraint of trade that these producers may see fit to devise. In 
this instance, the conspiracy charged is not that of merely forming a collective 
association of producers to market their products but a conspiracy, or conspiracies, 
with major distributors and their allied groups, with labor officials, municipal 
officials, and others, in order to maintain artificial and non-competitive prices to be 
paid to all producers for all fluid milk produced in Illinois and neighboring States 
and marketed in the Chicago area, and thus in effect, as the indictment is construed 
by the court below, “to compel independent distributors to exact a like price from 
their customers” and also control “the supply of fluid milk permitted to be brought 
to Chicago.” 28 F. Supp. at pages 180-182. Such a combined attempt of all the 
defendants, producers, distributors and their allies, to control the market finds no 
justification in Section one of the Capper-Volstead Act. 

Nor does the court below derive its limitation of the Sherman Act from Section 
one. The pith of the court’s conclusion is that under Section two an exclusive juris- 
diction with respect to the described cooperative associations is vested, in the first 
instance, in the Secretary of Agriculture, and that, until the Secretary acts, the 
judicial power to entertain a prosecution under the Sherman Act cannot be invoked. 
Section two of the Capper-Volstead Act does provide a special procedure in a case 
where the Secretary of Agriculture has reason to believe that any such association 
“‘monopolizes” or restrains interstate trade “‘to such an extent that the price of any 
agricultural product is unduly enhanced.’ Thereupon the Secretary is to serve upon 
the association a complaint, stating his charge with notice of hearing. And if upon 
such hearing the Secretary is of the opinion that the association “monopolizes” or 
does restrain interstate trade to the extent above mentioned, he then is to issue an 
order directing the association “to cease and desist” therefrom. Provision is made 
for judicial review. 

We find no ground for saying that this limited procedure is a substitute for the 
provisions of the Sherman Act, or has the result of permitting the sort of combina- 
tions and conspiracies here charged unless or until the Secretary of Agriculture 
takes action. That this provision of the Capper-Volstead Act does not cover the 
entire field of the Sherman Act is sufficiently clear. The Sherman Act authorizes 
criminal prosecutions and penalties. The Capper-Volstead Act provides only for 
a civil proceeding. The Sherman Act hits at attempts to monopolize as well as 
actual monopolization. And Section two of the Capper-Volstead Act contains no 
provision giving immunity from the Sherman Act in the absence of a proceeding by 
the Secretary. We think that the procedure under Section two of the Capper- 


2 United States v. Borden Company, 308 U. S. 188, 60 S. Ct. 182, 84 L. Ed. 181, 
reversing 28 F. Supp. 177. See also Liberty Warehouse Co. v. Burley Tobacco 
Growers’ Coop. Association, 276 U.S. 71, 48 S. Ct. 291, 72 L. Ed. 473; affirming 208 
Ky. 643, 271 S. W. 695; Farmers’ Livestock Commission Company v. United States, 
54 F. 2d 375; Board of Trade of City of Chicago v. Wallace, 67 F. 2d 402; United 
States v. Dried Fruit Association of California, 4 F.R.D. 1. 
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Volstead Act is auxiliary and was intended merely as a qualification of the authoriza- 
tion given to cooperative agricultural producers by Section one, so that if the 
collective action of such producers, as there permitted, results in the opinion of the 
Secretary in monopolization or unduly enhanced prices, he may intervene and seek 
to control the action thus taken under Section one. But as Section one cannot be 
regarded as authorizing the sort of conspiracies between producers and others that 
are charged in this indictment, the qualifying procedure for which Section two 
provides is not to be deemed to be designed to take the place of, or to postpone or 
prevent, prosecution under Section one of the Sherman Act for the purpose of 
punishing such conspiracies. 

It is significant that the Supreme Court in the opinion in the Borden case 
said that orders or agreements entered into by the Secretary of Agriculture 
pursuant to the Agricultural Marketing Agreement Act “would, of course, 
be a defense to the prosecution under the Sherman Act to the extent that the 
prosecution sought to penalize what was thus validly agreed upon or directed 
by the Secretary.” 

It is submitted that the opinion in the case from which the foregoing 
quotations are taken may, therefore, be regarded as establishing the con- 
stitutionality of the Capper-Volstead Act. 

The Grain Futures Act provides that associations of producers meeting 
certain terms and conditions may be admitted to membership on boards of 
trade, subject to that act, but does not define what shall constitute such a 
cooperative. An association was denied membership on the Chicago Board 
of Trade Clearing Corporation and instituted proceedings for the purpose 
of obtaining membership. ‘The commission provided for by the Grain 
Futures Act suspended the Board of Trade of the City of Chicago because 
it refused to admit the cooperative to membership in the Board of Trade 
Clearing Corporation and the Board of Trade then appealed. The court 
held that the Capper-Volstead Act should be used as a guide in determin- 
ing if the cooperative was a Cooperative from the standpoint of the Grain 
Futures Act; and also that if upon further consideration by the commission, 
necessitated by the insufficiency of the evidence, it was found that the co- 
operative had done more business with nonmembers than with members, it 
would not be entitled to membership in the Board of ‘Trade Clearing Cor- 
poration.” Among other things the court said: 

The Capper-Volstead Act, which authorized cooperative associations, was to that 
extent in derogation of the antitrust laws; and it was clearly the intent of Congress, 
in adopting the act, to guard against creation thereunder of combinations that might 
tend to monopoly beyond the extent authorized by the Capper-Volstead Act. 

In the case just cited, which involved the Farmers’ Livestock Commis- 
sion Co., it was held that the act authorizes associations to have marketing 
agencies in common. In this connection the following is taken from an 
opinion of the Attorney General of the United States: 

This language fairly imports that such producers, for such purposes, may cooperate 
through any organization, incorporated or unincorporated, for the accomplishment 
of the purposes stated, so long as the only persons interested in the organization are 
producers, and its operations are conducted solely for their mutual benefit. The 
statute imposes no restriction upon the business forms of cooperation and association 
which may be employed to effectively organize cooperative associations of agricultural 
producers for handling and marketing their products. Obviously, it is convenient, if 
not indeed necessary, to any effective cooperative association, that local associations 
should act through centralized marketing agencies in disposing of the products of 
their members, and that they should, in representation of their members, hold stock 


in such centralized marketing agencies; I cannot doubt, in view of the purpose of 
the Capper-Volstead Act, that such methods of cooperation and association between 


® Board of Trade of City of Chicago v. Wallace, 67 F. 2d 402, 408. - 
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abcinulental producers were intended to be authorized under the very broad language 
of this statute.” 


In view of the interpretation placed upon the antitrust statutes by the 
Supreme Court of the United States in several cases, it is arguable that 
the Capper-Volstead Act was not, strictly speaking, required for the purpose 
of giving authority to farmers to form associations, but that the organization 
of.cooperative associations was permissible under the antitrust statutes. In 
a case involving the right of independent producers of coal to act together 
in the marketing of coal, the Supreme Court said: 


We agree that there is no ground for holding defendants’ plan illegal merely 
because they have not integrated their properties and have chosen to maintain their 
independent plants, seeking not to limit but rather to facilitate production. We 
know of no public policy, and none is suggested by the terms of the Sherman Act, 
that, in order to comply with the law, those engaged in industry should be driven 
to unify their properties and businesses, in order to correct abuses which may be 
corrected by less drastic measures. Public policy might indeed be deemed to point 
in a different direction. If the mere size of a single, embracing entity is not enough 
to bring a combination in corporate form within the statutory inhibition, the mere 
number and extent of the production of those engaged in a cooperative endeavor to 
remedy evils which may exist in an industry, and to improve competitive conditions, 
should not be regarded as producing illegality. The argument that integration 
may be considered a normal expansion of business, while a combination of inde- 
pendent producers in a common selling agency should be treated as abnormal—that 
one is a legitimate enterprise and the other is not—makes but an artificial dis- 
tinction. The Anti-Trust Act aims at substance. Nothing in theory or experience 
indicates that the selection of a common selling agency to represent a number of 
producers should be deemed to be more abnormal than the formation of a huge 
corporation bringing various independent units into one ownership.” 


Classification of Agriculture 


The provisions of the Capper-Volstead Act, excepting producers’ asso- 
clations from the antitrust laws to the extent heretofore indicated, appear 
to be founded on a real distinction and to be entirely reasonable. Agri- 
culture is fundamentally different from industry. ‘The number engaged 
in agriculture or any branch thereof, the distances which separate them, 
the conditions incident to the production of agricultural products, the 
inherent difficulties involved in controlling acreage, the variableness of 
production from climatic causes—the caprice of the seasons, and the num- 
ber of agricultural products that may be substituted for each other seem 
to afford reasonable bases for classification. Other instances of classifica- 
tion appear to have no more justification. For instance, the Federal 
Trade Commission Act *® condemns unfair competition by those engaged 
in interstate or foreign commerce, but banks are specifically excepted from 


* 36 Ops. Att’y Gen. 326, 339. 

® Appalachian Coals, Inc. v. United States, 288 U.S. 344, 376, 53 S. Ct. 471, 
77 L. Ed. 825. See also Filene’s Sons Co. v. Fashion Originators’ Guild of America, 
Inc., 14 F. Supp. 353; Spielman Motor Sales Co., Inc. v. Dodge, 8 F. Supp. 
437; Indiana Farmer’s Guide Publishing Co. v. Prairie Farmer Publishing Co., 
70m a2 deo MIeversedniny 2058 U.soat20o400) So Gt. 162,7/99 Le Eds 356) ¥As*to;the 
“rule of reason” mentioned in Appalachian Coals, Inc., see Standard Oil Co. of 
New jersey v. United States, 221 U.S. 1, 31 S. Ct. 502, 55 L. Ed. 619, 34° L. R. A. 
(N. S.) 834, Ann. Cas. 1912D 734; United States v. American Tobacco Co., 221 
U.S. 106, 31 S. Ct. 632, 55 L. Ed. 663; United States v. United States Steel Corpo- 
ration, 251 U.S. 417, 40 S. Ct. 293, 64 L. Ed. 343, 8 A. L. R. 1121; Board of Trade 
of the City of Chicago v. United States, 246 U.S. O31, Sots Cit. 949, 62 L. Ed. 683; 
National Association of Window Glass Manufacturers v. United States, 963 U. S. 
403, 44 S. Ct. 148, 68 L. Ed. 358. See also, THE RULE OF REASON IN LOOSE-KNIT 
COMBINATION, 32 Colum. Te Rev. 29) (1932) 

Mo eistat. 1 L7s15) Ue S2G7 Ass et seg: 


Wes 


the provisions of that act which has been repeatedly upheld by the Supreme 
Court of the United States.” 

Moreover, insofar as the Capper-Volstead Act is concerned, it is not clear 
that there is any clause in the Federal Constitution which that act could 
be said to violate. Cases like the Connolly case “* have no bearing on the 
constitutionality of the Capper-Volstead Act because they are based on 
the equal-protection clause of the Federal Constitution, which clause by 
its own terms is restricted to State action only and has no bearing on Fed- 
eral legislation as the Supreme Court of the United States has held.” 
Moreover, the Connolly case has now been overruled.®° It is true that 
two Federal district courts, without referring to any provision of the Con- 
stitution, held that the exemption of farmers contained in the war measure 
known as the Food Control Act ®t was unconstitutional,®*? but a Federal 
circuit court of appeals held the exemption valid.** 

State legislation which provides specifically for the peculiar needs of 
farmers or producers under the decisions of the Supreme Court of the 
United States is founded on a reasonable basis of classification, and on 
this theory the Bingham Cooperative Marketing Act of Kentucky,** which 
by its terms was restricted to producers, was upheld by the Supreme Court.*® 
A statute of Louisiana which imposed a license tax upon persons and cor- 
porations carrying on the business of refining sugar and molasses was up- 
held although “planters and farmers grinding and refining their own sugar 
and molasses” were excepted therefrom.*® 

The California Agricultural Prorate Act, which authorizes the establish- 
ment by State officials of programs for the marketing of agricultural com- 
modities produced in the State, was held valid and not violative of the 
Sherman Act, the Agricultural Marketing Agreement Act of 1937, or the 
commerce clause of the Constitution.*” 

An order issued by the Secretary of Agriculture under the Agricultural 
Marketing Agreement Act of 1937, which operated to relieve cooperatives 
from a requirement to pay a uniform price for milk, was upheld against 
the contention that it was unreasonably discriminatory and violated the 
“due process’ clause of the fifth amendment.*® 

A case decided by the Supreme Court of the United States draws a dis- 
tinction between the cooperative type of business and the commercial type 


™ Federal Trade Commission v. Gratz, Copartners, 253 U. 8. 421, 40 S. Ct. 572, 
64 L. Ed. 993; Federal Trade Commission v. Winsted Hosiery Co., 258 U.S. 483, 
42S. Ct. 384, 66 L. Ed. 729. 

8 Connolly v. Union Sewer Pipe Co., 184 U. S. 540. 22 S. Ct. 431, 46 L. Ed. 
679; In re Grice, 79 F. 627, 169 U. S. 284, 18 S. Ct. 323, 42 L. Ed. 748; Beatrice 
Creamery Co. v. Cline, 9 F. 2d 176, modified in Cline v. Frink Dairy Co., 274 U.S. 
445,478. Ct. 681, 71 L. Ed. 1146. 

*® Truax V. Corrigan, 2571 U.-S.. 312, 340, 42 5S. Ct 122 66iLah dao 2 jaa ak 
375! 

! Tigner vi, Lexas,310 ULSel41 60'S. Cte 79,84 La kd: 11242130 APLIRS 1321 
See Annotation LEGALITY OF COMBINATION AMONG FARMERS, 130 A. L. R. 1326. 

*. 40 Stat. 276. 

* United States v. Armstrong, 265 F. 683; United States v. Yount, 267 F. 861. 

8 Weed & Co. v. Lockwood, 266 F. 785. 

* See p. 301 of Appendix. 

© Liberty Warehouse Co. v. Burley Tobacco Growers’ Coop. Association, 276 U. S. 
71, 48 S. Ct. 291, 72 L. Ed. 473, affirming, 208 Ky. 643, 271 S. W. 695. See also 
Regulatory Statutes, p. 251. 

°° American Sugar Refining Co. v. Louisiana, 179 U. S. 89, 21 S. Ct. 43, 45 L. 
Ed. 102. 

*" Parker v. Brown, 317 U.S. 341, 63 S. Ct. 307, 87 L.Ed. 315. 

* United States v. Rock Royal Cooperative, Inc., 307 U. S. 533, 59 S, Ct. 993, 
83 L. Ed. 1446. See also Hood & Sons, Inc. v. United States, 307 U. S. 588, 
59'S-Ct. 1019783 Li Bds1478: 
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of business.*? In this case an Oklahoma statute, declaring all cotton gins 
in that State public utilities and providing that no gin for the public ginning 
of cotton could be established unless the corporation commission of the 
State found that public necessity therefor existed, was involved. This 
statute contains an exception providing that if 100 citizens and taxpayers 
in the community where it is proposed to establish a cotton gin present a 
petition showing that the gin is to be run cooperatively, the corporation 
commission “‘shall issue a license for said gin without any further showing.” 

The operator of a commercial gin that would have been adversely 
affected by the establishment of a cooperative gin brought suit against the 
corporation commission and the Durant Cooperative Ginning Co., to enjoin 
the commission from issuing a license to that company. ‘The court referred 
to two cooperative acts of Oklahoma, one enacted in 1917 and the other in 
1919, and with reference to these two acts said: 


It is important to bear in mind that the Durant Company was not organized 
under the act of 1917, but under that of 1919. The former authorizes the forma- 
tion of an association for mutual help, without capital stock, not conducted for 
profit, and restricted to the business of its own members, except that it may act as 
agent to sell farm products and buy farm supplies for a nonmember, but as a condition 
may impose upon him a liability, not exceeding that of a member, for the contracts, 
debts and engagements of the association, such services to be performed at the actual 
cost thereof including a pro rata part of the overhead expenses. (Comp. Stats. 1921, 
sec. 5608.) Under this exception, the difference between a nonmember and a mem- 
ber is not of such significance or the authority conferred of such scope as to have any 
material effect upon the general purposes or character of the corporation as a mutual 
association. As applied to corporations organized under the 1917 act, we have no 
reason to doubt that the classification created by the proviso might properly be upheld. 
(American Sugar Refining Co. v. Louisiana, 179 U.S. 89, 21 S. Ct. 43, 45 L. Ed. 102; 
Warehouse Co. v. Tobacco Growers, 276 U.S. 71, 48 S. Ct. 291, 72 L. Ed. 473.) A 
corporation organized under the act of 1919, however, has capital stock, which, up 
to a certain amount, may be subscribed for by any person, firm, or corporation; is 
allowed to do business for others; to make profits and declare dividends, not exceeding 
8 percent per annum; and to apportion the remainder of its earnings among its mem- 
bers ratably upon the amount of products sold by them to the corporation. Such 
a corporation is in no sense a mutual association. Like its individual competitor, it 
does business with the general public for the sole purpose of making money. Its 
members need not even be cotton growers. They may be—all or any of them— 
bankers or merchants or capitalists having no interest in the business differing in any 
respect from that of the members of an ordinary corporation. The differences 
relied upon to justify the classification are, for that purpose, without substance. The 
provision for paying a portion of the profits to members or, if so determined, to non- 
members, based upon the amounts of their sales to or purchases from the corporation, 
is a device which, without special statutory authority, may be and often is resorted 
to by ordinary corporations for the purpose of securing business. As a basis for the 
classification attempted, it lacks both relevancy and substance. 


The Supreme Court held the exception in the Oklahoma statute in ques- 
tion unconstitutional on the ground that the method of doing business, which 
the cooperative gin in question was authorized to follow by the statute 
under which it was organized, was so similar to that which was followed 
by commercial gins that there was no sound difference between the two. 
The court said: “Like its individual competitor, it does business with the 
general public for the sole purpose of making money.” It is submitted that 
this language reveals the real reason why the court held the exception to 
the Oklahoma statute unconstitutional. The court distinctly pointed out 
that cooperative corporations formed under the 1917 act, under which 
members and nonmembers must be treated alike, and which function on a 
nonprofit basis, were so different from commercial concerns as to entitle 
them to a distinct classification; and if the so-called cooperative corporation 


° Frost v. Corporation Commission of Oklahoma, 278 U. S. 515, 523, 49 S. Ct. 
235, 73 L. Ed. 483, reversing 26 F. 2d 508. 
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involved had been formed under the 1917 act, the court indicates it would 
have held the exception to the Oklahoma statute constitutional. Obviously, 
there is a broad distinction between the cooperative type of business and 
the commercial type of business.°° 

This case should not be regarded as bringing into question any of the 
cooperative statutes. It involved a licensing act which authorized a com- 
mission to deny a license to any applicant therefor other than a cooperative ; 
and the court was of the opinion that the manner of operation of the par- 
ticular “cooperative” gin in question was not sufficiently different from that 
of a private gin to justify the granting of a license to the “cooperative” gin 
without a showing of public necessity therefor. ‘The cooperative statutes 
usually do not prevent private parties from going into business. 

In another case ** in which a statute of Oklahoma relieved the owner 
of a cotton gin of the necessity of obtaining a license therefor, if it was 
to gin cotton only for stockholders of any corporation which might or 
might not operate on a cooperative basis, it was held that the statute 
unlawfully discriminated against the operator of a cotton gin who was 
compelled to obtain a license. 

In fields other than agriculture there are many interesting examples 
of classification. For instance, a statute of Minnesota that fixed the closing 
hours for barber shops was upheld although the closing hours for other 
establishments were not fixed.°? A statute of Mississippi which forbade 
corporations from operating both cottonseed-oil mills and cotton gins, but 
which permitted the operation of either by any corporation, was held con- 
stitutional.°® A statute of Kansas which distinguished between farmers’ 
mutual insurance companies and those operated on a commercial basis 
was also upheld.** 

The right of employees to form labor unions to bargain collectively and 
to follow up their demands by orderly strikes is established.°° 


Promissory Notes 


T IS a practice more or less followed by cooperatives to receive the 
notes of their members for specified amounts for the purpose of using 
them as collateral for loans that may be necessary in the conduct of the 
association’s business and for other purposes. ‘The exact nature of such 
notes depends upon the terms and conditions under which they are given 
and upon the law of the particular State.°® For instance, where a resolu- 


° For a case illustrating this point see Clinton Coop. Farmers El. Association v. 
Farmers Union Grain Terminal Association, 223 Minn. 253, 26 N. W. 2d 117. 

* Chickasha Cotton Oil Co. v. Cotton County Gin Co., 40 F. 2d 846, 74 A. L. R. 
1070. 

? Petit v. Minnesota, 177 U. S. 164, 20 S. Ct. 666, 44 L. Ed. 716. 

* Crescent Cotton Oil Co. v:. State of Mississippr, 257 U.8S. 129742°S) Cte 42, 
66 L. Ed. 166. 

“German Alliance Insurance Co. v. Lewis, Superintendent of Insurance of the 
State of Kansas, 233°U)S)38953458, Cte612456L Ed all eGR ReA OI Serie 9: 
But see Hartford Steamboiler Inspection & Insurance Co. v. Harrison, 301 U. S. 459, 
D7 SaCiteo50,6) toe cee. 5 

*° Coronado Coal Co. v. United Mine Workers of America, 268 U.S. 295, 45 S. Ct. 
551, 69 L. Ed. 963; American Steel Foundaries v. Tri-City Central Trades Council, 
297 UwS2184;,209 942 S.Ct. 724 66 Lakds 189427 A. Re 360s iran 6G ofjean, 
29/7, U"S: 312,357, 42-Sa Gt, 124.66 I. bd) 254, 24a, Lo Roe eu nipeneS tare. 
Hutcheson, 312 U5. 21976 ssn ttoo Goll ca Oo. 

°° Farmers’ Equity Coop. Association v. Tice, 122 Kan. 127, 251 P. 421; Farmers’ 
Coop. Union of Lyons v. Reynolds, 127 Kan. 16, 272 P. 108; Elmore v. Maryland @ 
Virginia Milk Producers’ Association, Inc., 145 Va. 42, 132 S. E. 521, 134 S. E. 472. 
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tion was adopted at the annual meeting of the stockholders of a cooperative 
providing that “a $350 note be signed by each individual stockholder * * * 
guaranteeing the board of directors against any loss that might 
occur * * *” it was held that inasmuch as each stockholder had not given 
a $350 note, those stockholders who had signed such notes were not liable 
thereon. “To make the notes obligatory on those who did sign, all should 
have signed.” ** In another case in which the facts were somewhat similar, 
a stockholder signed his note for $350 and failed to show that other stock- 
holders had not executed such notes, so he was held liable when sued 
thereon.°® 

The bylaws of an association usually set forth the agreement between 
the association and the members relative to the notes, and this agreement 
would probably in all cases determine the character of the notes with 
reference to the association and a member, and whether the association 
could successfully sue a member on such a note. This would not neces- 
sarily be true, however, as will be shown later, in the case of a third person 
who had received the note of a member from the association. 

If the notes executed by the members of an association and delivered 
to it are accommodation notes—that is, notes executed without consider- 
ation and for the purpose of enabling the association to borrow money or 
obtain credit thereon—then it is settled that the association could not 
successfully sue a member on such a note. The maker of an accommo- 
dation note is known as the accommodation maker. He receives nothing 
for executing the note and signs it to enable the one in whose favor it is 
drawn to obtain money or credit from some third party. The fact that a 
note or other negotiable instrument, no matter what its character, was 
executed without consideration can always be shown as between the original 
parties. It furnishes the maker with a complete defense as against the 
original payee. 

If a negotiable note, whether accommodation or otherwise, has been 
sold, delivered, or transferred before it is due to a third person, in good 
taith and without notice and for a valuable consideration, the note is 
enforceable by such third person against the maker without reference to 
intervening equities. This rule is well established.” 

However, if an accommodation note is delivered after it is due, although 
transferred in good faith to a third person and for a valuable consideration, 
the courts are divided as to whether the maker of the note may plead inter- 
vening equities as a defense against the holder. 

The general rule, without special regard to accommodation notes, is 
that one who takes a note or other negotiable instrument after it is due 
takes it subject to all the equities or defenses that existed between the 
original parties.’ For instance, if a note is given without consideration, 
this could be shown by the maker when sued by one who took the note 
after it was due.” 

In the eyes of the law, the fact that the note was not paid when it 
became due is notice to the party who takes it from the former holder 
that there is some defect in the paper. However, with respect to accom- 


” Farmers’ Coop. Union v. Alderman, 126 Kan. 299, 267 P. 1110. 

* Farmers’ Coop. Union of Lyons v. Reynolds, 127 Kan. 16, 272 P. 108. See also 
Farmers’ Equity Coop. Association v. Tice, 122 Kan. 127, 251 P. 421; Makeever v. 
Barker, 85 Ind. App. 418, 154 N. E. 692; Clark v. Pargeter, 142 Kan. 781, 52 P. 2d 
617. 

® National Bank of Commerce v. Sancho Packing Co., 186 F. 257. 

' Otis Elevator Co. v. Ford, 27 Del. 286, 88 A. 465. 
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modation paper, in view of the fact that it is always given without con- 
sideration, the courts in a majority of the States have refused to allow 
the maker to plead a want of consideration, although the note was taken 
after it was due.* But in some jurisdictions the maker of an accommoda- 
tion note may successfully plead a want of consideration even as against 
one who received it in good faith and for a valuable consideration from 
the original Pes 

In a case® involving an installment note given by a producer to a 
cooperative, and assigned by the cooperative as security for a loan after the 
first installment was overdue, the Supreme Court of California said: 

* * * the rule is that a transferee of an installment note is a holder in due course 
as to the installments to mature in the future when the transfer is made after one or 
more but not all of the installments are due on its face unless the past due install- 
ments have not in fact been paid and he has notice of that fact. 

On the facts involved, the court held that the first installment had not been 
paid and remanded the case for retrial on the issue of notice. 

In another case ® the court, without passing on the question of the nego- 
tiability of the note, held that a transferee of a note given by a producer 
to his cooperative was not a holder in due course. ‘The court pointed out 
that the transferee, a bank, had knowledge of the association’s operations 
and was aware of a receipt contemporaneously issued for the note. ‘This 
receipt made it clear that the note was not an unconditional promise to pay 
but was to be paid by retains from amounts due the maker from the pro- 
ceeds of his marketed produce. 

If a note is payable on demand, the general rule as to ordinary negotiable 
commercial paper is that one who takes it an unreasonable time after its 
execution takes it subject to all defenses that existed between the original 
parties.’ If the maker would not have a defense to a suit on the note if 
brought by the original payee, he would not have a defense to a suit instituted 
by one who took the note from the original payee either before or after 
maturity. With respect to accommodation paper payable on demand, in 
those jurisdictions where a want of consideration may be shown by the maker 
as against one who took such paper after it was due, the maker may suc- 
cessfully plead this defense against one who took the demand accommoda- 
tion note an unreasonable time after its execution. In a North Dakota 
case ® it was said: “It is well established that a note payable on demand is 
due within a reasonable time after its date, and there are practically no 
authorities which hold that such a reasonable time can be extended beyond 
a year.” 

In a doubtful case it would be a question for the jury to determine whether 
a note had been sold or delivered as collateral for a loan an unreasonable 
length of time after its execution. In those States in which the defense of 
a want of consideration cannot be successfully made by the maker of accom- 
modation paper as against one who took it after it was due, it follows that 
he could not make it against one who took a demand accommodation note 
an unreasonable time after its execution. 

_A note executed by a member of a cooperative and delivered to it, and 
on which the association could not successfully sue the member, and on 


® Naef v. Potter, 226 Ill. 628, 80 N. E. 1084, 11 L. R. A. (N. 8.) 1034. 

* Chester v. Dorr, 41 N. Y. 279; Peale v. Addicks, 174 Pa. 543, 549, 34 A. 201. 

* Bliss v. California Coop. Producers, 30 Cal. 2d 240, 181 P. 2d 369. 

®* Omaha Bank for Cooperatives v. Novotny, 236 Iowa 54, 17 N. W. 2d 836. 

* Otis Elevator Co. v. Ford, 27 Del. 286, 88 A. 465. 

®° McAdam v. Grand Forks Mercantile Co., 24 N. D. 645, 140 N. W. 725, 47 L. R. 
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which money had not been borrowed or credit obtained, is not a part of the 
assets of the association. If the association fails or goes into the hands of 
a receiver, the receiver could not enforce such a note against the member, 
for he stands in no better position than did the association.? On the other 
hand, if the note is one on which the association could successfully sue, it 
follows that it is part of the assets of the association, and a receiver would 
be able to maintain a suit thereon.’® 

In a Michigan case the receiver for a cooperative brought suit on demand 
notes which were given by 34 members of the association and which were 
in possession of the association at the time the receiver took charge of its 
affairs. ‘The notes were given for the purpose of being used as collateral 
security, and they so specified. Inasmuch as they had not been used for this 
purpose, the court held that the members were not liable on the notes 
and that they in no way constituted assets of the association." 

If an association borrowed money on its note, giving as collateral security 
demand notes signed by members of the association, the person who loaned 
the money, in the event the note evidencing the same was not paid at 
maturity, would have the right to bring suit on a sufficient number of the 
demand notes to pay his claim, without his bringing suit against the asso- 
ciation on its note.” Many of the cooperative statutes authorize the tak- 
ing of notes in payment for stock in associations formed under them.™* 
Between the original parties to a negotiable note some defenses to a suit on 
the note may be made that are not available if a suit is brought on the 
note by a holder in due course. But even between the original parties, a 
signer of a note is restricted in the defenses which he may successfully make. 

When an association was induced to execute a note by promises, which 
the payee of the note did not fulfill and which were made with no inten- 
tion of fulfilling them, this was a defense to a suit on the note; ** but “Mere 
promises, predictions, or opinions as to future transactions or events do not 
warrant relief as for deceit, where they are not performed or do not 
come true” and such statements were held not to constitute a defense to a 
note.” 

When dividends on stock for which the purchaser gave his note were in- 
sufficient to pay the note over a period of years, although the rights of 
creditors were not involved, on the liquidation of the company the pur- 
chaser was held liable for the unpaid balance on the note, notwithstanding 
that it was originally understood the note would be paid out of dividends."® 

A person gave an unconditional promissory note for stock in a cooperative. 
It was held the fact that it was represented to him at the time of the sign- 
ing of the note that it would be paid by applying 8 percent of the amount 
of purchases made by him from the association on the note was immaterial 
and did not operate to relieve him from liability on the note.” 


“hankin Vv. Guy National Bank, 208 U.S. 541, 28 Si (Ct: 346, 52 L. Ed. 610; 
Skud v. Tillinghast, 195 F. 1; In re Taskers Estate, 182 Pa. 122,37 A..924. 

* Clark v. Layman, 144 Kan. 711, 62 P. 2d 897. 

™ Runciman v. Brown, 223 Mich. 298, 193 N. W. 880. See also Taylor v. Rugen- 
stein, 245 Mich. 152, 222 N. W. 107: Gobles Cooperative Association v. Albright, 
248 Mich. 68, 226 N. W. 876. 

Packard v. Abell, 113 N. Y. S. 1005. 

% See sec. 14 of Bingham Cooperative Marketing Act of Kentucky, p. 304 of 
Appendix. 

™ Lockney Farmers’ Cooperative Society v. Egan, 275 S. W. 732, 284 S. W. 937 
(Vex. Civ. App.) 

*® Industrial Cooperative Union v. Lewis, 174 Wis. 466, 182 N .W. 861. 

18 Dealers’ Finance Company v. Woodard, 151 So. 145, reversing 147 So. 556. 

™ Bushnell v. Elkins, 34 Wyo. 495, 245 P. 304,51 A. L.R. 13. 
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Normally, if an association borrowed money on its own note, which was 
signed on its behalf by its proper officers, the officers would not be per- 
sonally liable for the amount involved. However, in a Louisiana case a 
cooperative executed a note and each of its directors placed his name 
upon the back of the note. ‘They contended that they had thus signed only 
for the purpose of showing that the president and secretary of the associa- 
tion were authorized to issue the note, but this was disputed and they were 
held to be individually liable as endorsers."® 

An officer, in signing an association note, should make it entirely plain 
upon the face thereof that he is signing in his official and not in his personal 
capacity. ‘The normal way is for the name of the association to be affixed 
to the note by a proper officer, with a statement thereunder that it was 
affixed thereto “by” him, followed by his title.” Although members of an 
association are not liable for its debts under the statute under which an 
association is formed, this does not prevent members from giving or en- 
dorsing notes to or for the association on which they may be held liable. 
Likewise, it does not prevent members of an association from agreeing 
among themselves to furnish money to enable the association to pay its 


debts.”° 
Agency 
Cooperatives as Agents 


S A GENERAL rule, whatever an individual may do in person he 
may do through an agent. And the doctrine is well established that 
one who acts through an agent acts himself. An agent derives all his 
authority from his principal—the one for whom he 1s acting. Cooperatives 
frequently act as agents for members in the sale of produce or the pur- 
chase of supplies, and it is therefore important to consider the rights and 
liabilities of such associations and of their members under these circum- 
stances. A cooperative that is acting as an agent may sue in its own name 
on account of a breach of a contract entered into by it with a third person.” 
Likewise where an association was the sole agent of growers for the handling 
and marketing of their tobacco, it was held the association could have 
maintained a suit in its own name for the recovery of damages for the 
negligent destruction of tobacco without joining any of the growers.”” 

A case 7° decided in 1922, by the Supreme Court of Washington, illus- 
trates one of the important problems that may arise. A peach fruit 
growers association entered into a contract in its name covering the sale 
and delivery of fruit of its members. Certain of the members of the fruit 
growers’ association delivered a part of their fruit to the plaintiff, but sold 
and disposed of a quantity thereof to another dealer. 

Plaintiff brought suit against the members in question to recover an 
amount equal to the profits which it claimed it would have made if the 


* Herring v. Farmers’ Cooperative Association, 148 La. 557, 87 So. 271. 

® Agricultural Bond & Credit Corporation v. Courtenay Farmers’? Cooperative 
Association, 64 N. D. 253, 251 N. W. 881. 

” Farmers’ Coop. Union of Lyons v. Reynolds, 127 Kan. 16, 272 P. 108; Thomas 
eee Cooperative Business Association of Colby v. Pearson, 124 Kan. 430, 260 P. 


* Tustin Fruit Association v. Earl Fruit Company, 6 Cal. Unrep. 37, 53 P. 693. 

* Louisville @ Nashville Railroad Company v. Burley Tobacco Society, 147 Ky. 22, 
143 S. W. 1040. See also Dairymen’s League Coop. Association, Inc. v. Hart- 
ford Accident and Indemnity Company, 300 N. Y. S. 431, 252 App. Div. 527. 

* Barnett Bros. v. Lynn, 118 Wash. 315, 203 P. 389, 390. See also Phez Co. v. 
Salem Fruit Union, 103 Ore., 514, 201 P. 222, 205 P. 970, 25 A. L. R. 1090. 
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members had delivered all the fruit in accordance with the contract. The 
contract, as stated, was with the fruit growers’ association and did not state 
that it was made for the benefit of the members. Defendants claimed that 
for this reason they could not be sued on the contract. The court held 
that plaintiff could maintain a suit against the defaulting members be- 
cause they had delivered some fruit to plaintiff under the contract. The 
court said: 

* * * if a principal not disclosed by a contract made by and in the name of his 
agent subsequently claims the benefit of the contract, it thereby becomes his own 
to the same extent as if his name had originally appeared as the contracting party. 

In a companion case,”* decided at the same time and involving the same 
contract, the facts being that the members sued had not delivered any fruit 
under the contract, and hence it could not be said (as was said in the 
other case) that they had claimed the benefit of the contract, it was held 
that the plaintiff could not maintain a suit against the members involved, 
and that if any suit was to be maintained it would have to be against the 
fruit growers’ association. It is clear that in either of the cases discussed the 
buyer of the fruit could have sued the fruit growers’ association for the loss 
sustained through failure to deliver all the fruit contracted for. If the con- 
tract with the buyer had stipulated that it was with the association exclu- 
sively, the members could not have been successfully sued in either case. 

It should be noted that a provision in the contract of an association with 
its members cannot be invoked to relieve the members of liability to third 
persons under circumstances similar to those involved in the cases just 
discussed, unless the provision was brought to the attention of the persons 
with whom the association contracted prior thereto.” In the Federal 
courts, and it is believed, in most States, the fruit buyer in the last Washing- 
ton case referred to would have been allowed to sue the members who had 
not delivered a part of their fruit. ‘The Supreme Court of the United States 
has said: “The contract of the agent is the contract of the principal, and he 
may sue or be sued thereon, though not named therein.” 7° 

In other words, the general rule appears to be that where a contract is 
entered into with an agent, the agent contracting in his own name, the per- 
son for whom the agent is acting, the principal, may sue the other party on 
the contract, and in turn the principal may be sued by such party. The 
fact that the existence of the principal is known or unknown to the opposite 
party at the time the contract is made is immaterial.?* Of course, a coop- 
erative could include a provision in its contract with one with whom it 
was dealing that would control the situation. 

In connection with the general matter now under discussion it should 
be remembered that members of an association are liable to suit, or they 
may sue, not because they are members of the association, but because 
they are the principals for whom the association acted. As has already 
been noted, an incorporated cooperative is an artificial entity, separate 
and apart from its members. No case has been found in which members of 
an association have been held liable for wrongful acts or negligence of an 
association that acted as agent for members in the transaction of certain 
business or in the doing of certain work authorized by them, but no reason 
is apparent why they could not be so held in a proper case. 

The true conception of this matter can be readily understood when one 


** Barnett Bros. v. Lynn, 118 Wash. 308, 203 P. 387. 

*” Kruse v. Seiffert @ Weise Lumber Co., 108 Iowa 352, 79 N. W. 118. 

* Ford v. Williams, 62 U.S. 287, 289, 16 L. Ed. 36. 

* Chapman v. Java Pac. Line, 241 F. 850, and numerous cases therein cited. 
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bears in mind that a person is liable, as a general rule, for all acts of his 
agent while the agent is acting within the scope of his employment.” 
The character of the agent, whether an individual, partnership, or incor- 
porated association,” is immaterial. It is upon this theory that automobile 
owners, whether individuals or corporations, are held liable for injuries 
to others caused by the negligent driving of their machines by their agents 
or employees. It is no answer that an agent was not authorized to do the 
particular act which caused injury or loss if it was done while in the 
course of the business of his principal or employer. 

In a California case,*° involving application of an apportionment of in- 
come statute for corporation franchise tax purposes, it was held that a farm- 
ing corporation which marketed some of its produce through cooperatives of 
which it was a member was not doing business outside the State simply 
because the associations, although acting as marketing agents, made sales 
outside the State. This would appear to be a somewhat restrictive inter- 
pretation for purposes of the tax statute. However, as pointed out in the 
opinion, the handling of commodities for a foreign corporation by factors 
or commission merchants does not ordinarily cause the foreign corporation 
to be doing business in the State in which such factors or commission mer- 
chants are located; and they function as agents. 


Cooperatives Liable for Acts of Agents 


Incorporated cooperatives, like other corporations, are liable for the acts 
of their agents while such agents are acting within the scope of their em- 
ployment.*t A corporation may be liable for assault and battery, conver- 
sion, nuisance, trespass, libel *° and slander,** malicious prosecution, wrong- 
ful arrest, false imprisonment, fraud and deceit.** It may also be guilty 
of crimes.*° It is apparent that all the acts enumerated would have to be 
done by the officers, agents, or employees of a corporation, as a corporation 
can act in no other way. 

There is nothing in the nature of an incorporated cooperative to relieve 
it from liability under circumstances in which any other type of corpora- 
tion would be liable, and undoubtedly such associations may be held liable 
in the proper case for any of the matters mentioned above. For instance, 
in a California case, it appeared that the Escondido Citrus Union fumi- 


*% Hudson Cooperative Loan Association v. Horowytz, 116 N. J. L. 605, 186 A. 
437. 

* Alabama Power Co. v. Bodine, 213 Ala. 627, 105 So. 869; New York Trust Co. v. 
Carpenter, 250 F. 668. 

* Irvine Co. v. McColgan, 26 Cal. 2d 160, 157 P. 2d 847. 
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Big Horn Canal Association; 29 Wyo. 391, 213 P. 938; Leonard v. North Dakota 
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v. Bridges, 146 Kan. 15, 68 P. 2d 658. 
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3 P. 2d 444; 10 Fletcher cycLopEpIA corPoRATIONS, Perm. Ed., sec. 4876 et seq. 
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gated the orchard of one of its members without his consent, and in a 
negligent manner. As a result, the orchard was badly damaged. The 
member then brought suit against the union and recovered a judgment 
for $2,250.°° In another California case officers of a corporation un- 
lawfully entered vineyards and removed grapes therefrom. It was held 
that the corporation was liable for their acts.* 

It is true that an electric cooperative was held not liable for the tort 
of one of its agents while apparently acting within the scope of his em- 
ployment; *® but this case is believed to be contrary to the weight of 
authority.*° 

If an agent is not acting within the scope of his authority an association 
is not liable for his acts.*° 


Taxes 


General Taxes 


N every State it is believed the physical property of a cooperative, such as 
buildings and office or other equipment, is liable for property taxes on 
the same basis as similar property owned by others. ‘Taxes must be imposed 
pursuant to law, and those imposed by a State or any municipality or sub- 
division thereof must be imposed in accordance with laws that are in 
harmony with the State and Federal constitutions. Broadly speaking, a 
State or the Federal Government has relatively comprehensive powers with 
respect to the classifying of property for taxation. 

Is an association liable for property taxes on products received from its 
members for marketing, if it is in possession of such products at the time 
property taxes are assessed? This is a local question but, generally, 
if an association takes title to the products which it is engaged in 
marketing, there appears to be little doubt that it would be liable for taxes 
thereon. If an association simply acts on an agency basis in the marketing 
of products, ordinarily it would not be liable for such taxes because, 
as a rule, taxes are imposed upon the owner of property or the person who 
occupies the relation of principal rather than upon the agent who may 
have custody of the property or be employed to sell the same. In a Ken- 
tucky case it was said, referring to the Burley ‘Tobacco Growers’ Coopera- 
tive Association: “Under its charter and the marketing agreement shown 
above, the association is authorized to incur all necessary expenses in hold- 
ing and marketing, and this, together with the absolute legal title and full 
control of the article, certainly includes liability for taxation.” ** 

In Massachusetts it was held that a city of that State was entitled to tax 
tobacco in the hands of an association that was stored by it within the city, 
the tobacco having been received by the association under a purchase-and- 


 Andreenv. Escondido Citrus Union, 93 Cal. App. 182, 269 P. 556. 

* California Grape Control Board, Ltd. v. Boothe Fruit Company, 220 Cal. 279, 
Zor 2O6B Oo 

8 Arkansas Valley Cooperative Rural Electric Co. v. Elkins, 200 Ark. 883, 141 
S. W. 2d 538. 

° Lichty v. Carbon County Agricultural Association, 31 F. Supp. 809. See also 
Keifer & Keifer v. Reconstruction Finance Corporation and Regional Agricultural 
Gredit Corporation, 306 U. S. 381, 59S. Ct. 516, 83 L. Ed. 784. 

° Farmers’ Coop. Shipping Association v. George A. Adams Grain Co., 84 Neb. 752, 
122 N. W. 55; David Stott Flour Mills, Inc. v. Saginaw County Farm Bureau, 237 
Mich. 657, 213 N. W. 147; Christian v. Rice Growers Association of California, 50 
Cal Appe2d,6lin123:P. 20,534 

* Burley Tobacco Growers’ Coop. Association v. City of Carrollton, 208 Ky. 270, 
2708S. W. 749, 751. 
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sale contract. The court said: “The tobacco on which the tax was levied 
was the property of the plaintiff.” The association involved was organized 
in Connecticut but was doing business in Massachusetts.** 

In the Kentucky case referred to, involving the question of the liability 
of an association for city taxes on tobacco that it had on hand in the city 
on assessment day, which tobacco had been received by it under a purchase- 
and-sale contract, section 31 of the cooperative act of that State was de- 
clared unconstitutional ** because the practical effect of that section was 
to exempt “all products held by the association from all taxation,” thus 
violating the rule of uniformity required by the State constitution and add- 
ing to the exemptions allowed thereunder.** No other cooperative statute 
contains a taxation provision like that in the Bingham Act. 

In a later Kentucky case, which involved the right of a city in Kentucky 
to impose taxes on tobacco stored therein by the Dark Tobacco Growers’ 
Association, received by it under a purchase-and-sale contract, it was held 
that the city was not entitled to levy taxes on the tobacco because the con- 
stitution of the State authorized its general assembly “to determine what 
class or classes of property shall be subject to local taxation,” and an act 
of the assembly declared that “agricultural products in the hands of the 
producer or in the hands of any agent or agency of the producer to which 
said products had been conveyed or assigned for the purpose of sale by the 
producer” were exempt from lability for local taxes. Although the mar- 
keting contract under which the tobacco was received was a purchase- 
and-sale contract, the court was of the opinion that, inasmuch as the “cen- 
tral purpose in the contract was to create an agency with the absolute power 
in the designated agent to handle and market the tobacco of the grower,” 
the exemption statute covered a situation of this kind.* 

In an Arizona case *° it was held that a wholesaler who furnished goods 
to a cooperative on consignment, not the cooperative, was required to pay 
the retail sales tax on goods sold under this arrangement. 

In a Washington case ** the court held that an association, about 20 
percent of whose stock was held by nonproducers and which paid dividends 
of approximately 6 percent, was entitled to exemption from an occupation 
tax. ‘This conclusion was based on the fact that, as the statute exempted 
individual farmers, this exemption continued even though the farmers acted 
through an incorporated cooperative. In this connection, the court said: 

The fact that they operate through a corporate entity in which they own the 
stock and the corporation makes no profit and distributes the proceeds after a sale 
and the payment of the expenses on a pro rata per box basis does not put them in a 
materially different situation than if two or more of them cooperated simply as 
members of a joint undertaking without corporate existence. 

After the occupation tax statute of Washington, referred to above, had 
been amended so as to include specifically “nonprofit” associations and the 
word “business” had been defined as including “all activities engaged in 


“ Connecticut Valley Tobacco Association, Inc. v. Inhabitants of Town of Agawam, 
261 Mass. 110, 158 N. E. 506. 

“See sec. 31 of Bingham Cooperative Marketing Act of Kentucky, p. 307 of 
Appendix. 

“ Burley Tobacco Growers’ Coop. Association v. City of Carrollton, 208 Ky. 270, 
2708S. W. 749. 

* City of Owensboro v. Dark Tobacco Growers’ Association, 222 Ky. 164, 300 S. W. 
$5083 15 28 

“State Tax Commission of Arizona v. Martin, 57 Ariz. Bee A ellis ed Peso Ros OF 

“ Yakima Fruit Growers’ Association v. Henneford, 182 Wash. 437, 47 P..2d 831, 
ee aa ne 435. See also Brady Irrigation Co. v. Teton County, 107 Mont. 
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with the object of gain, benefit or advantage to the taxpayer or to another 
person or class, directly or indirectly,” the court held ** certain cooperatives 
subject to the tax “as to their activities of warehousing, cold storage, and 
the sale of fruit.” 

A corporation, chartered as an ordinary business corporation but doing 
most of its business on a cooperative basis, was held by the Supreme Court 
of Pennsylvania not to be subject in connection with such business to a 
gross receipts tax levied on “every person engaged in business,” where 
“business” was defined as an activity carried on for “gain or profit.” *° 

In Georgia it has been held °° that an “association occupied the status 
of its individual members as to * * * production and sales,’ and that 
‘An attempted levy by a municipal corporation of an ad valorem tax on 
accounts receivable for money, due to a cooperative marketing 
Aeeneyes yim tron thessalesrot stherdainyaproductsasy “eis an veilectra 
tax on the gross sales of such products,” which tax was prohibited. 

Under the Employment Compensation Act of the State of Colorado 
“agricultural labor” was specifically excepted. A cooperative, incorporated 
in that State under a statute which provided that any exemptions applicable 
to agricultural products in the possession or under the control of the in- 
dividual producer should be applicable to such products after their delivery 
to an association by its members, was held not to be required “to pay 
contributions on the wages of individuals employed by it.” The court said: 
* * * because of the peculiar relationship between the cooperative association and 
its members, it would seem evident that such of the purely agricultural activities of 
the producer members as are incidental to his ordinary farming operations remain 
so whether they are performed by him on his farm or for him through the medium 
of his cooperative marketing association. By the circumstance that the expense of 
marketing service as if he had paid his individual employees for doing the same work. 
the farmer member just as directly pays the wages for all labor involved in the 
marketing srevice as if he had paid his individual employees for doing the same work. 
In either case the labor incident thereto is “‘agricultural labor’ and that is what the 
statute exempts. 

The court stated that a different result might be reached if the farm 
products were being marketed by a commercial “profit corporation,” or 
if they were “not marketed in an unmanufactured state.” ** 

A cooperative irrigation company in Montana was held not liable for 
property taxes on its lands owned in fee, its reservoir, site, dams, ditches, 
canals, and like property.°? The court drew a sharp distinction, from 
a tax standpoint, between a commercial and a cooperative irrigation com- 
pany. It held that in the case of a cooperative irrigation company, where 
the right to water was appurtenant to the land of the cooperators, the value 
of all the property of the cooperative was reflected in the value of the 
lands of the individual owners and was taxed there. 

In a Kansas case the court held that a cooperative engaged in the han- 


* Yakima Fruit Growers’ Association v. Henneford, 187 Wash. 429, 60 P. 2d 62, 65. 

* School Dis’t of Philadelphia v. Frankford Grocery Co., 376 Pa. 542, 103 A. 2d 738. 
Z Georgia Milk Producers Confederation v. City of Atlanta, 185 Ga. 192, 194 S. E. 
81. 

** Industrial Commission v. United Fruit Growers Association, 106 Colo. 223, 103 
P, 2d 15, 18. See as bearing upon this matter: Great Western Mushroom Com- 
pany v. Industrial Commission, 103 Colo. 39, 82 P. 2d 751; Park Floral Company v. 
Industrial Commission, 104 Colo. 350, 91 P. 2d 492; Duys @ Company v. Tone, 
125 Conn. 300, 5 A. 2d 23; Big Wood Canal Co. v. Unemployment Compensation 
Division of Industrial Acc. Board, 61 Idaho 247, 100 P. 2d 49, Redlands Foothill 
gay Jacobs, 30 F. Supp. 995; Cowiche Growers v. Bates, 10 Wash. 2d 585, 117 

Brady Irrigation Co. v. Teton County, 107 Mont. 330, 85 P. 2d 350. 
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dling of wheat was not liable for taxes on account of wheat held by it, 
under a tax statute relative to merchants, which in effect defined the term 
“merchant” as one who had “possession of personal property either pur- 
chased by it for sale at an advanced price or profit, or consigned to it to be 
sold in that manner—that is, at an advanced price or profit,” because 
the association did not come within the statutory definition of a merchant. 
Moreover, the court regarded the association as “a mere instrument through 
which the members undertake by concerted action to market their own 
crops,” and placed emphasis upon the fact that the members do not 
bargain with the association over prices ** but receive all “it receives, less 
present and future expenses.” 

On the other hand, a milk cooperative engaged in selling milk produced 
by its members to milk distributors in the District of Columbia was required 
to pay a property tax on accounts receivable arising from such sales and 
a business privilege tax on the basis of gross receipts rather than “gross 
commissions.” °* ‘The association contended that it was acting as agent for 
its members and that the accounts receivable in fact belonged to the 
members. The court rejected this contention and held that the coopera- 
tive “was not a mere conduit for the funds of the principal.” 

A marketing association in Ohio was held subject to the franchise taxes 
applicable to general corporations.®? At the time the association was 
incorporated, the Agricultural Cooperative Marketing Act provided for 
an annual fee of $10 in lieu of all franchise or similar corporate taxes. 
However, this provision was subsequently repealed. After repeal, the 
Board of Tax Appeals said cooperatives became amenable to the franchise 
tax provisions of the general corporation laws, since the cooperative act 
made the general corporation laws applicable, except where there was a 
conflict. 

Also, a farm supply association which operated on a strictly cost basis 
and followed the plan of “‘car door deliveries” was held to be a retail dealer, 
at least with respect to nonmember business, within the meaning of a statute 
which provided that: 

From and after the passage of this act, each retail vendor of or retail dealer in 
goods, wares and merchandise shall pay an annual mercantile license tax of two 


dollars, and all persons so engaged shall.pay one mill additional on each dollar of 
the whole volume, gross, of business transacted annually. 


The court said :*° 


The practice of buying to sell again is what constitutes one a dealer, and not 
the intent to make a profit. Whether the appellant is subject to the tax does not 
depend upon whether it seeks, or has the legal right, to make a profit from its trans- 
actions, but whether it buys to sell again. * * * The mercantile license tax is im- 
posed, not upon the property or income, but upon the privilege of selling goods, wares, 
and ingen and is measured by the whole volume, gross, of business transacted 
annually. 


If it were possible for an association to supply goods to its members 
at exactly the cost thereof and then at the end of the year, after all costs 
and expenses of doing business had been ascertained, to assess the members 


* Kansas Wheat Growers’ Association v. Board of Commissioners of Sedgwick 
County, 119 Kan. 877, 241 P. 466, 467. 

* Maryland & Virginia Milk Producers’ Association, Inc. v. District of Columbia, 
119 -F. 2dv/82rcert: dens 314 U2 53164646205 (Ce 87 86uendeolS: 

* Central Ohio Cooperative Milk Producers v. Glander, 92 N. E. 2d 834 (Ohio 
Bd. of Tax Appeals). 
Ma Appeal of Beaver County Coop. Association, 118 Pa. Super. 305, 180 A. 98, 99, 
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or to require them to pay on a patronage basis the amount required for 
meeting such costs and expenses, there would be no basis for claiming 
that such an association had made any profits in the ordinary meaning 
of that term. What associations engaged in the handling of supplies gen- 
erally do is to sell such supplies at the prevailing market prices and then 
pay patronage dividends, in either cash or stock, or otherwise. Thus a con- 
dition is brought about that is parallel with the one outlined above. Of 
course, the question presented to a court in determining whether a coopera- 
tive is liable for taxes under a tax statute is to be answered largely by the 
terms and conditions of that statute. If such terms as “dealer,” “income,” 
‘profits,’ and “business” are so defined in a tax statute as to make them 
applicable to a cooperative and the statute contains no exemptions which 
apply to such associations, they are taxable. 

In other words, whether or not an organization is subject to a par- 
ticular tax depends upon the statute providing therefor. If an organiza- 
tion is not exempt by the constitution of the State, or by the statute involved, 
it is subject thereto. 

A provision in a statute of Arkansas under which a rural electric coopera- 
tive was incorporated provided that “Corporations formed hereunder shall 
pay annually, on or before July first, to the Secretary of State, a fee of 
$10 for each 100 members or fraction thereof, but shall be exempt from all 
other excise taxes of whatsoever kind or nature, except as provided in this 
Netsi 

Because of this exemption provision and for other reasons, a rural 
electric cooperative contended that it was not liable for a 2 percent sales 
tax on its sales of electricity to its members. The court held that while 
the exemption provision exempted the association from paying excise taxes 
on all property and purchases made by the association, it did not exempt its 
individual members from paying the sales tax on sales made to them 
regardless of whether such sales were made at a profit or not. The asso- 
ciation unsuccessfully contended that the distribution of electricity to its 
individual members did not constitute a sale.°” 

In a Washington case ** an organization formed without capital stock 
and operating on a cooperative basis for the distribution of electric power 
among its members, was held subject to a gross income tax; and the term 
“business” as defined in the statute was held to include the operations of 
the mutual company. Apparently, the court was of the opinion that the 
activities of the company were “engaged in with the object of gain, benefit, 
or advantage, either direct or indirect.” 

In Indiana a cooperative instituted proceedings under the Uniform Dec- 
laratory Judgment Act of that State presenting the question whether the 
association was exempt from the Gross Income Tax Statute of that State. 
The statute provided that the tax should be imposed upon the “entire gross 
income” of those subject thereto. ‘There were excepted from the provi- 
sions of the act “members of ‘agricultural and horticultural societies * * * 
not operated for profit, * * * Provided, however, That this exception shall 
apply only to companies, organizations, corporations and/or societies 
named in this subsection which are not organized for profit, and no part of 
the income of which inures to the benefit of any stockholder or other pri- 
vate individual.” In holding that the cooperative was not exempt the 
court said: 


™ McCarroll v. Ozarks Rural Electric Coop. Corp., 201 Ark. 329, 146 S. W. 2d 693. 
*§ Peninsula Light Company v. Tax Commission of Washington, 185 Wash. 669, 
pb Pe2de7 20, 
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The gain made here was made in the conduct of a purely commercial business 
which consisted of making purchases and sales. The difference in the cost of the 
appellee and its sale price to the purchaser was a profit, gain, or income and this 
inured to the benefit of the patrons of appellee in the form of $5 common stock 
certificates when the amount of business done by appellee and patron warranted 
such margin of profit. The undisputed evidence was that this stock certificate had 
some value, consequently it was a gain or profit or income inuring to the benefit 
of the stockholder and other private individuals as well. The appellee contends 
that this was a saving to the stockholders of the appellee and should not be classed 
as income. But this enhanced their total wealth, and whether it be called savings, 
gain, income, or by any other name, it still renders the appellee liable to the tax 
intended by the Legislature.” 


The court further said: 


the fact alone that a part of the income insures to the benefit of private individuals 
not members of the association is sufficient in and of itself to prevent the exemption 
from extending to the appellee. 


Under a New Mexico privilege tax statute, which provided that: 


The term ‘“‘business’” when used in this Act shall include all activities or acts en- 
gaged in (personal, professional, and corporate) or caused to be engaged in with the 
object of gain, benefit, or advantage either direct or indirect. 
and which statute further provided that there were exempted from taxes 
imposed thereunder : 


The business of societies and other organizations not operated for gain or profit. 


it was held that a cooperative °° which, without being required to do so, 
did business only with members, was operated for gain or profit, and was 
notexempt. ‘The court said: 


The mere fact that plaintiff makes the volume of purchases from it by members, 
rather than the number of shares owned, the measure of their gain in no way alters 
the fact that it, as well as it members, receives benefit and advantage in thus 
fulfilling the very purpose of its corporate existence. 

The by-laws contemplate the creation of a reserve fund subject to use in the 
purchase of new equipment; also, when authorized by the board of directors, in 
business expansion. Certainly, “‘business expansion” thus accomplished represents 
gain or profit to the corporation itself, direct, immediate, and pecuniary and, likewise, 
to its stockholders upon dissolution. 


The meaning of the term “net profits,’ as used in a tax statute, may 
have, because of language appearing in the statute a more or less arbitrary 
meaning, and its exact meaning, unless defined in the statute, should be 
determined by a consideration of the statute as a whole.** 

When a statute under which a cooperative was incorporated provided 
that patronage dividends might be paid after providing for dividends on 
the capital stock, for reserves, and for an educational fund, it was held that 
patronage dividends so paid were an expense within the meaning of a tax 
statute which authorized the deduction of “All the ordinary and necessary 
expenses paid within the year in the maintenance and operation * * * 
including, "445% ‘salaries, 9c) * wrentals {mucus ane henceswerercecdtor 
ible in determining net profit.°? On the other hand, it was held that divi- 


° Storen v. Jasper County Farm Bureau Cooperative Association, 103 Ind. App. 77, 
2 N. E. 2d 432, 433, 434; Diekmann v. Evansville Producers Commission Asso- 
ctation, 219 Ind. 636, 40 N. E. 2d 327. Cf. Department of Treasury v. Ice Service, 
Inc., 220 Ind. 64, 41 N. E. 2d 201 (holding that a cooperative organized by four 
ice companies as a sales agency for the ice they manufactured and sold through the 
cooperative was not liable for gross income taxes, since it acted solely as an agency). 

*° Farmers Oil Co., Inc., v. State Tax Commission, 41 N. M. 693, 73 P. 2d 816, 
817, 818. See also Maryland & Virginia Milk Producers’ Association v. District 
of Columbiay 119 -Fer2d 787, certeden. 1314, U2S8, 6462 62 Sa Ct1g7, s6.L wlde) Lo: 

* Gallatin Farmers Co. v. Shannon, 109 Mont. 155, 93 P. 2d 953. ~ 

© Gallatin Farmers Co. v. Shannon, 109 Mont. 155, 93 P. 2d 953, 954. 
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dends paid on capital stock were not deductible as an expense and the court 
said that it was “not the same as interest paid on indebtedness.” 

In Mississippi a cooperative paid patronage dividends to its stockholders 
in pursuance of a provision in its charter and to nonstockholders in pur- 
suance of agreements entered into with them and it was held that payments 
so made were not a part of the gross income of the cooperative because 
‘““When one receives money in a business transaction which he has no right 
to retain but must return, his income from the business is neither increased 
nor diminished thereby; it remains as it would have been had he not 
received the money at all> ° 

All shares of stock of a credit corporation engaged in the making of 
loans only to “dairymen who were and are members of cooperative cream- 
eries’” were held taxable in the county in Idaho in which the corporation 
had its principal place of business, regardless of whether the residence of 
the owners of such stock was within or without that State.* 

An association of fishermen was held liable for the payment of occupa- 
tion taxes imposed by the State of Washington.*® 

A question is sometimes raised regarding the validity of a tax statute, 
because it contains provisions for exemption of cooperatives. ‘The Com- 
mission Merchants’ Regulation Act of the State of Washington required 
every commission merchant subject thereto to obtain a license and to give 
a bond, but the act provided that the term “commission merchant” “shall 
not include nonprofit cooperative marketing organizations.” The statute 
was unsuccessfully attacked as unconstitutional because of this exemption. 
In this connection, the court referred to associations organized under the 
Cooperative Marketing Act of the State and said: 

Under this act, instead of each producer marketing individually his own products, 
several producers join together to market the combined product. It is nothing more 
nor less than a man doing his own marketing. ‘There is no idea of profit to such 
cooperative association—as brokers.” 

In a Virginia case a citizen of that State sought, by mandamus proceed- 
ings which attacked the constitutionality of the tax exemption provisions 
of the Cooperative Marketing Act of that State, to compel the taxing 
authorities of the State to collect taxes from cooperatives organized under 
that Act, but as the petition did not show any specific duty which the 
taxing officers had failed to perform, or show what taxes, if any, were due, 
the proceedings failed.® 

Because a city was acting to protect the public health, it was held that 
a dairy cooperative was not entitled to a writ of prohibition to enjoin 
officials of the city Leia prosecuting it for LeaEUHnS milk without obtain- 
ing a license to do so.°® 

A city ordinance see eeliah the mayor to grant licenses “‘to such persons 
as in his judgment shall appear proper and best calculated to secure to the 
inhabitants of the city pure and wholesome milk,” and which made unau- 
thorized sales a misdemeanor, was held to be applicable to an association." 


% State v. Morgan Gin Company, 186 Miss. 66, 189 So. 817, 818. 

*% Intermountain Agricultural Credit Association v. Payette County, 54 Idaho 
B07 go bP S2dr2672 

® Fishermen’s Coop. Association v. State, 198 Wash. 413, 88 P. 2d 593. 

°% Northern Cedar Company v. French, 131 Wash. 394, 230 P. 837, 841. See also 
Lloyd Garretson Company v. Robinson, 178 Wash. 601, 35 P. 2d 504. 

 Tehmanv. Morrissett, 162 Va. 463, 174 S. E. 867. 

% Pure Milk Producers @ Distributors Associations v. Morton, 276 Ky. 736, 125 
Wiel e216; 

° People ex rel. Larrabee v. Mulholland, 82 N. Y. 324, 37 Am. Rep. 568. 
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Many of the cooperative statutes contain a provision reading substan- 
tially as follows: “Each association organized hereunder shall pay to the 
State tax commisssion an annual fee of $10, in lieu of all franchise, or license, 
or corporation taxes.” 7 The scope and effect of a provision similar to 
that quoted was involved in a Virginia case.” It appeared that the asso- 
ciation was conducting a general merchandise business and was handling, 
among other things, dry goods, groceries, drugs, and patent medicines. 
The statute under which the association was incorporated authorized the 
incorporation thereunder of associations for “supplying to its members of 
machinery, equipment, or supplies.” The declaration of policy contained 
in the statute, after stating advantages expected to be derived from the 
handling and marketing of agricultural products cooperatively, recited that 
the statute was enacted “‘to obtain these said benefits in the distribution 
of supplies purchased by agricultural producers.” ‘The term “supplies,” 
was defined in the statute as including “seed, feed, fertilizer, equipment, 
and other products used in the production of crops and livestock and in 
the operation of farms and farm houses * * *.” 

In view of the statutory provisions referred to, the court held that the 
association was not authorized to handle general merchandise, but that it 
was authorized to handle only those “things which have a peculiar con- 
nection with agricultural production,” and the appellate court approvingly 
quoted the following from the opinion of the trial court: 

It is the authorized business of the association to which the exemption attaches 
and not to the association as such, independent of the character of business carried 
on by it. Therefore, if and when an association goes beyond its powers and deals 
in a Class of merchandise not authorized by the Act, it cannot escape assessability 
and should properly be taxed as a general merchant, to the extent, at least, of its 
unauthorized sales. 

The Federal revenue acts of 1921 and 1924 contained a stamp-tax pro- 
vision reading: “Capital stock, issued: On each original issue, whether 
on organization or reorganization, of certificates of stock, or of profits, or 
of interest in property or accumulations, by any corporation, on each $100 
of face value or fraction thereof, 5 cents.” 

The Kansas Cooperative Wheat Marketing Association, a nonstock or- 
ganization, paid, under protest, a stamp tax of 5 cents on each of its cer- 
tificates of membership under the foregoing provision. The association 
then successfully brought suit for the recovery of the amount paid.7? The 
court held that the certificates of membership of the association did not 
come within the scope of the statutory provision in question and said that 
“Before any member has anything of monetary value in the hands of the 
association, he must not alone have become a member, as shown by certifi- 
cate of membership, but must further have delivered wheat to the asso- 
ciation; that two or a dozen certificates of membership in the association 
are of no more actual worth or value than is one.” 

It has been held that voting trust certificates issued in pursuance of a 
voting trust agreement are subject to this stamp tax.™4 


® New York Laws 1926, ch. 231, sec. 130. But see California Pear Growers’ 
Association v. Johnson, 219 Cal. 98, 25 P. 2d 414. 

™ Rockingham Cooperative Farm Bureau, Inc. v. City of Harrisonburg, 171 Va. 
339, 198 S. E. 908. See also Forrester v. Georgia Milk Producers Confederation, 66 
Ga. App. 696, 19 S. E. 2d 183; O’Neil v. United Producers & Consumers Coop., 
113 P. 2d 645 (Ariz.). 

® 42 Stat. 227, 303; 43 Stat. 253, 334. 

® Kansas Coop. Wheat Marketing Association v. Motter, and Kansas Wheat 
Growers’ Association v. Motter, 14 F. 2d 242, 243. 

™ Pennroad Corporation v. Ladner, 21 F. Supp. 575. 
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The stamp provision quoted above was amended by section 441 of the 
revenue act of 1928 " so as to make it plain that the provision referred to 
did not apply to “stocks and bonds and other certificates of indebtedness 
issued by any farmers’ or fruit growers’ or like associations organized and 
operated on a cooperative basis for the purposes, and subject to the con- 
ditions, prescribed in paragraph (12) of section 231” of the revenue act 
of 1926. This provision has been carried forward substantially unchanged 
in the Revenue Code of 1954.76 

It is highly important that every cooperative or subsidiary thereof should 
carefully ascertain its tax status. In some States the failure of a corporation 
to pay license or franchise taxes may adversely affect the corporation. 
For example, in California the powers of a corporation which has failed 
to pay franchise taxes may be suspended and a corporation whose powers 
have been so suspended loses the right to defend a suit which has been 
brought against it.7” 

Under the Constitution of Wisconsin it has been held that money raised 
by taxation may not be appropriated and used in advising with 
* * * individuals or groups of the requirements advisable for consideration in the 
organization of a cooperative association and so to promote the organization, collect 
and disseminate such information, and engage in such educational activities as he 
might deem advisable to make available information relative to the benefits to be 
derived from the organization of a cooperative association * * *™ 
in a particular county, as this was regarded as a local and not as a State 
problem. 


Federal Income Taxes 


Six times, following the adoption of the 16th (income tax) amendment, 
the Congress of the United States in tax legislation has enacted provisions 
dealing specifically with farmer cooperatives. In each instance the dis- 
tinct character of the cooperative form of doing business has been recog- 
nized. The Congress also has clearly manifested a desire to foster these 
mutual, self-help institutions for farmers. 

The Revenue Act of 1913, first after the amendment, did not specifically 
mention cooperatives. It did, though, exempt certain types of nonprofit 
concerns, including “agricultural and horticultural organizations.” *° 

The Treasury Department at first construed this language to include 
cooperative dairies without capital stock. ‘This ruling was soon replaced 
by one holding that although cooperative dairies could offset gross income 
by the amont of patronage refunds “actually paid,’ any amount retained 
at the end of the year over and above expenditures was returnable as net 
income. . 

An extremely narrow exemption for agency marketing cooperatives which 
dealt only with members was included in the 1916 act.*° Five years later, 
in the 1921 act, these provisions were broadened to include farmer coopera- 
tives acting as purchasing agents for members.** 


® A5 Stat. 791, 867; 26 U.S.C. A. 1808. 

20 Unio, Ce AVA382 Ca)*(3 8 

" Boyle v. Lakeview Creamery Company, 9 Cal. 2d 16, 68 P. 2d 968. 

8 State ex rel. Wisconsin Development Authority v. Dammann, 228 Wis. 147, 280 
N. W. 698, 716, setting aside opinion appearing in 277 N. W. 278. 

P30 Stata loos, 

39 Stat. 756, 767. Sec. 11, Eleventh, exempted ‘Farmers’, fruit growers’, or 
like associations, organized and operated as a sales agent for the purpose of market- 
ing the products of its members” and turning back to them, on a patronage basis, 
the proceeds less selling expenses. 


49 Stat. 227, 253. 
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The bare language of this statute required substantial interpretative 
regulations to accommodate the increasingly complex structures of farmer 
cooperatives as they were being organized and operated in the early 1920's. 
Thus, in regulations published in 1921, the issuance to farmer-producers of 
capital stock having limited dividend rights was authorized. In 1922, 
regulations under the 1921 act authorized the accumulation of reasonable 
reserves. The term “producer” rather than “member” appeared in regu- 
lations under the 1924 act, clearing the way for limited dealings with 
nonmembers. 

These departmental practices all found their way into the Revenue Act 
of 1926. Except for the addition in 1934 ** of provisions permitting 
business done with the United States to be disregarded in determining the 
right to exemption, no change in the 1926 law was made until the Con- 
gress enacted section 314 of the Revenue Act of 1951.** 

Section 314 repealed none of the existing law, but it added a special tax 
treatment for all associations qualifying for “exemption” under the existing 
law. In other words, compliance with the “exemption” statute for taxable 
years beginning after December 31, 1951, no longer gives complete exemp- 
tion. It merely authorizes a complying association to make certain addi- 
tional deductions and other adjustments in the computation of its statutory 
net income under the Internal Revenue Code. Like nonexempt coopera- 
tives, such complying associations also may exclude from gross income pat- 
ronage refunds which they are under a prior mandatory obligation to make 
to their patrons.*° 

The complete revision of the Internal Revenue Code in 1954 made no 
substantive changes in the law as it stood after the 1951 act became effective. 
The pertinent sections of the Internal Revenue Code of 1954 relating to 
farmers’ marketing and farm supply associations are as follows: *° 


Sec. 521. Exemption of farmers’ cooperatives from tax: 

(a) Exemption from tax.—A farmers’ cooperative organization described in sub- 
section (b) (1) shall be exempt from taxation under this subtitle except as other- 
wise provided in section 522. Notwithstanding section 522, such an organization 
shall be considered an organization exempt from income taxes for purposes of any 
law which refers to organizations exempt from income taxes. 

(b) Applicable rules — 

(1) Exempt farmers’ cooperatives——The farmers’ cooperatives exempt from taxa- 
tion to the extent provided in subsection (a) are farmers’, fruit growers’, or like 
associations organized and operated on a cooperative basis (A) for the purpose of 
marketing the products of members or other producers, and turning back to them 
the proceeds of sales, less the necessary marketing expenses, on the basis of either 
the quantity or the value of the products furnished by them, or (B) for the purpose 
of purchasing supplies and equipment for the use of members or other persons, and 
turning over such supplies and equipment to them at actual cost, plus necessary 
expenses. 

(2) Organizations having capital stock.—Exemption shall not be denied any 
such association because it has capital stock, if the dividend rate of such stock is 
fixed at not to exceed the legal rate of interest in the State of incorporation or 8 


"44 Stat. 9,40. Sec. 231 (12) of this act, in summary, provided that a coopera- 
tive might act as principal as well as agent and thus take title to goods marketed 
and purchased; that it might accumulate reasonable reserves; that it might issue 
voting stock to producers with limited dividend rights and that it might carry on as 
much as 50 percent of its business with nonmembers, so long as purchasing business 
for nonmember nonproducers is limited to 15 percent. 

48 Stat. 680, 701. 

65 Stat. 452, 491. 

*° See “Taxation of Nonexempt Cooperatives,” infra. 


*° 68A Stat. 176-8; 26 U.S.C. A. 521-522. 
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percent per annum, whichever is greater, on the value of the consideration for 
which the stock was issued, and if substantially all such stock (other than nonvoting 
preferred stock, the owners of which are not entitled or permitted to participate, 
directly or indirectly, in the profits of the association, upon dissolution or otherwise, 
beyond the fixed dividends) is owned by producers who market their products or 
purchase their supplies and equipment through the association. 

(3) Organizations maintaining reserve-—Exemption shall not be denied any such 
association because there is accumulated and maintained by it a reserve required by 
State law or a reasonable reserve for any necessary purpose. 

(4) Transactions with nonmembers.——Exemption shall not be denied any such 
association which markets the products of nonmembers in an amount the value of 
which does not exceed the value of the products marketed for members, or which 
purchases supplies and equipment for nonmembers in an amount the value of which 
does not exceed the value of the supplies and equipment purchased for members, 
provided the value of the purchases made for persons who are neither members nor 
producers does not exceed 15 percent of the value of all its purchases. 

(5) Business for the United States——Business done for the United States or any 
of its agencies shall be disregarded in determining the right to exemption under this 
section. 

SEc. 522. Tax on farmers’ cooperatives: 

(a) Imposition of tax.—An organization exempt from taxation under section 521 
shall be subject to the taxes imposed by section 11 or section 1201. 

(b) Computation of taxable income.— 

(1) General rule—In computing the taxable income of such an organization there 
shall be allowed as deduction from gross income (in addition to other deductions 
allowable under this chapter) — 

(4) amounts paid as dividends during the taxable year on its capital stock, 
an 

(B) amounts allocated during the taxable year to patrons with respect to 
its income not derived from patronage (whether or not such income was derived 
during such taxable year) whether paid in cash, merchandise, capital stock, 
revolving fund certificates, retain certificates, certificates of indebtedness, letters 
of advice, or in some other manner that discloses to each patron the dollar 
amount allocated to him. Allocations made after the close of the taxable year 
and on or before the 15th day of the 9th month following the close of such year 
shall be considered as made on the last day of such taxable year to the extent 
the allocations are attributable to income derived before the close of such year. 

(2) Patronage dividends, etc.—Patronage dividends, refunds, and rebates to 
patrons with respect to their patronage in the same or preceding years (whether 
paid in cash, merchandise, capital stock, revolving fund certificates, retain certificates, 
certificates of indebtedness, letters of advice, or in some other manner that discloses 
to each patron the dollar amount of such dividend, refund, or rebate) shall be taken 
into account in computing taxable income in the same manner as in the case of a 
cooperative organization not exempt under section 521. Such dividends, refunds, 
and rebates made after the close of the taxable year and on or before the 15th day 
of the 9th month following the close of such year shall be considered as made on 
the last day of such taxable year to the extent the dividends, refunds, or rebates 
are attributable to patronage occuring before the close of such year. 


It is clear that Congress had the right to exempt agricultural cooperatives 
from the payment of Federal income taxes.** ‘The special treatment in the 
present law is not unusual ** and likewise is legal. 

At the time this text was prepared, the Internal Revenue Service *® was 
in the process of issuing new regulations under the quoted sections of the 
1954 Code. In the interim, the regulations under the 1939 Code as 


Eolint Veaeorone slitacynao., 220, Ui Ss 107, 75031857 6ti342)-55 Loikd- 389; 
Brushaber v. Union Pacific Railroad Co., 240 U.S. 1, 36 S. Ct. 236; 60 L. Ed. 493, 
L. R. A. 1917 D 414, Ann. Cas. 1917 B 713; Stanton v. Baltic Mining Co., 240 U.S. 
103536:S%Cti 278500 LE) Ed:546. 

8 The Internal Revenue Code is replete with differing rules on differing groups, 
classes or types of taxpayers. SILVERSTEIN, SPECIAL SITUATIONS UNDER THE FEDERAL 
INCOME TAX LAW, Mimeo. by National Council of Farmer Cooperatives, 1955, 29 pp. 

°° The Internal Revenue Service is the part of the Treasury Department charged 
with the duty of collecting Federal taxes. Prior to 1953, it was known as the “Bureau 
of Internal Revenue.” All “Internal Revenue” rulings will be cited herein as 
those of the “Service,” although made when the name was “Bureau.” 
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amended in 1951 were continued effective as to taxable years coming after 
the effective date of the 1954 Code.”° 

There are at least 10 fundamental conditions embodied in section 521, 
which have been summarized *' as follows: 


OPERATING REQUIREMENTS 


. Operating purposes must be restricted. 
Operations must be of a mutual nature, with equal treatment for all patrons. 
. Business with nonmembers must not exceed that done with members. 
. Financial reserves must have a necessary purpose and must be reasonable in 
amount. 

5. Patronage and equity records must be maintained and must be permanently 
preserved. 

6. Supplies and equipment purchased for nonmembers who are not producers 
must be limited. 


HH CO ND 


OwNERSHIP AND CONTROL REQUIREMENTS 


7. Substantially all voting rights must be held by actual producers who currently 
patronize the association. 
8. Substantially all capital shares, of participating type, must be owned by actual 


producers. Sight 
9. The rate of dividends (or interest ) on capital shares must be limited. 


GENERAL REQUIREMENT 


10. Legal structure of association must be cooperative in principle and must not 
contain provisions inconsistent with the foregoing requirements. 


Since the changes in the law made in 1951 and 1954 did not alter these 
requirements in any respect, the basic rulings on these matters are still 
applicable. ‘These will now be discussed. 

The term “‘like association” as used in the statute has been construed by 
the Internal Revenue Service to include a farmer cooperative organized to 
establish and operate a roadside or farmers’ market for its members.°*? 

The expression “like associations’ by reason of its association with the 
words “farmers” and “fruit growers” is limited by them and refers only to 
associations of farmers or others engaged in like occupations.** 

If an association is not actually organized so as to meet the requirements 
for exemption, it 1s ineligible therefor. In a case decided by the Board of 
Tax Appeals, it was said: °* 


The undisputed proof in this case shows that at least 30 percent of the profit 
realized by the petitioner from the operation of its elevator department was from 
nonstockholders to whom it did not and could not turn back anything other than 
the original price paid them for their grain, which was the market price. * * * 

* * * x * x * 


The petitioner’s case is not strengthened by the fact that up to the end of the 
year 1928 it had not paid any patronage dividends with the exception of certain 
patronage dividends in the form of shares of stock upon the business of 1918. The 
simple fact is that the petitioner was not in 1928 organized to come within the 
exempting provisions of the statute. 


* The new regulations under the 1954 Code will appear in 26 C. F. R. 1.521- 
1.522.3, inc. The regulations under the 1939 Code as amended in 1951, published 
in 26 C. F. R. 39.101(12)—-39.101(12)—4, were continued by C. B. 1954-2, 47. 

** Waas, Geo. J., and White, Daniel G., ‘‘APPLICATION OF THE FEDERAL INCOME TAX 
STATUTES TO FARMERS’ COOPERATIVES, Bul. No. 53, p. 22, Farmer Coop. Serv., 
U.S. D. A. 1942. 

Palin I 20yGubexLises 1) 

“Cc. B. X-1, 150; Garden Homies Co., 26 B. T. A. 441, 462, reversed on other 
grounds, 64 F, 2d 593. 

“Farmers Union Cooperative Company, 33 B. T. A. 225, 229, affirmed in 90 F. 2d 
488. See also Council Bluffs Grape Growers Association, 44 B. T. AtalS2: 
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In another case the petitioner failed to prove that any of its members were 
producers or producers’ marketing agents.®° 

The Internal Revenue Service has construed the exemption provision 
to include associations which take title to farm products as well as those 
which act strictly on an agency basis. In addition, the statutory language 
has been construed to include associations which process products by chang- 
ing the form of the raw materials furnished by their producer members.°® 

It is the powers that are exercised by an association and not those pos- 
sessed which are of controlling importance in determining its right to 
exemption.** 

Moreover, an association engaged in the marketing of farm products 
and in the purchasing of supplies and equipment must with respect to each 
of these functions meet the requirements for exemption and it cannot 
engage in unauthorized activities.°® 

In the case last cited, the Tax Court held that a fruit growers’ association 
which carried on as one of its principal activities the maintenance and care- 
taking of citrus groves did not qualify for exemption. It said this activity 
cannot qualify as “purchasing supplies and equipment for the use of 
MemDers Or Olen persons 2a te 

Substantially all the voting stock of an association must be owned by 
producers who market their products or purchase their supplies through the 
association. ‘The Internal Revenue Service has said: °° 

It is impracticable to attempt to define the term “substantially all’? as used in the 
statutes under discussion for the reason that what constitutes substantially all of the 
capital stock of a cooperative marketing association is a question of fact, which must 
be decided in the light of the circumstances surrounding each particular case. Any 
ownership of stock by other than actual producers must be explained by the associa- 
tion. The association will be required to show that the ownership of its capital stock 
has been restricted as far as possible to actual producers who market their products 
through the association. However, if by statutory requirement the officers of an 
association must be shareholders, the ownership of a share of stock by a nonproducer 
to qualify him as an officer will not destroy the association’s exemption; or if a 
shareholder for any reason ceases to be a producer and the association is unable, 
because of a constitutional inhibition or other reason beyond the control of the 
association, to purchase or retire the stock of such nonproducer, the fact that under 
such circumstances a small amount of the outstanding capital stock is owned by 
shareholders who are no longer producers will not destroy the exemption. On the 
other hand, where a substantial part of the stock was voluntarily sold to nonpro- 
ducers, exemption must, under the statute, be denied as long as such stock is so held. 

Where it appeared not only that 12 percent of the outstanding common 
stock of a marketing association was held by nonproducers but also that 
over 9 percent of such outstanding common stock was voluntarily sold or 
issued to persons who were not farmers or producers, “substantially all” 
the common stock was not owned by producers and the association was not 


entitled to exemption." 
In a certain case the Board of Tax Appeals said: ” 
Of the 213 shares outstanding in 1925, 194, or 91 percent, were held by persons 


* Cooperative Central Exchange, 27 B. T. A. 17, 20. 

°C. B. X—2, 164. 

* C. B. III-1, 287; Eugene Fruit Growers Association, 37 B. T. A. 993. 

* C. B. X—2, 164, 167; Dr. P. Phillips Cooperative, 17 T. C. 1002. 

°C. B. X-2, 164. Of course, patrons of a stock association who do not own 
at least one share of stock, may not be counted as “shareholders,” but represent 
“nonmember” business. Producers Livestock Marketing Association of Salt Lake 
CriyatoeBbeL Ae 2D. Ctain re lemtor Gorn Fruit Products.Co, 299 F. 326; 
Schlafly v. United States, 4 F. 2d 195. The courts in these cases considered statutory 
language similar, but not identical, to the ‘‘substantially all’ stock requirement. 

a. BoV=2s 71, 

? Farmers Cooperative Creamery, 21 B. T. A. 265. 
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who were producing owners either directly or on a crop-share basis. Nineteen were 
owned by persons who were not producers during that year, but of these 19 indi- 
viduals 7 had been producers when the stock was acquired and 1 was the widow 
of a former producer. Of the 194 shares 167, or 79 percent, were held by operating 
farmers and 27 by persons who operated their farms by tenant farmers and received 
a crop share (including dairy products). 

In view of these facts, the Board held that “substantially all” of the voting 
stock of the corporation was held by producers. 

The Board of Tax Appeals has held that: * 

* * * the farm owner who operates his farm by tenants on a crop-sharing basis 
is entitled to be called a producer. He risks his capital, furnishes seed and takes his 
chances on profits in much the same manner as he would were he to hire the work 
done for wages. 

A marketing association which markets products purchased by members 
as distinguished from those grown or otherwise produced, must treat such 
marketing as nonmember business and is in violation of the exemption 
provisions because it is not treating nonmembers the same as members.* 
However, a marketing association which otherwise qualifies for exemption 
will not be denied such exempt status if it markets for members products 
furnished by nonmember producers under the following circumstances. 
The member must be legally bound to turn back to such producers the 
proceeds of the sale of their products, less necessary marketing expenses, 
and must furnish the association with evidence that such obligation has 
been met.° The value of the products marketed for such nonmembers 
must be classed as nonmember business and cannot exceed the value of 
the products marketed for the members, if the exempt status is to be pre- 
served. 

Dividends on capital stock may not, if an association is to be eligible 
for exemption, be fixed at a rate exceeding 8 percent per annum, or the 
legal rate of interest in the State of incorporation, whichever is higher. 
In this connection the following quotation is applicable: ° 

Admittedly, in this case $27,140 of the outstanding capital stock of $45,680 was 
issued as stock dividends and the shareholders paid nothing therefor. This fact 
alone bars the petitioner from claiming exemption from income tax; for after the 
declaration of the stock dividends, the stockholders were receiving from 12 to 18 
percent per annum on the amounts invested by them. 

It should be noted that the dividends referred to in the foregoing quota- 
tion were stock and not patronage dividends. 

It is understood that under the practice of the Internal Revenue Service, 
if an association is unable to pay a dividend in one year, there is no objection 
to the difference being made up in the next or succeeding years provided 
the amount of such payments does not exceed the aggregate that might be 
paid for the number of years in question. 

The accumulation and maintenance of a reserve required by State statute, or the 
accumulation and maintenance of a reasonable reserve or surplus for any necessary 
purpose, such as to provide for the erection of buildings and facilities required in 


business or for the purchase and installment of machinery and equipment or to retire 
indebtedness incurred for such purposes, will not destroy the exemption." 


“Farmers Cooperative Creamery, 21 B. T. A. 265. In view of this ruling, the 
Internal Revenue Service has taken the position (in an unpublished ruling) that a 
member of a cooperative who operates his farm on a crop-sharing basis is a producer 
only with respect to the portion of the crop he receives as his share. 

*I. T. 3853, C. B. 1947-1, 42; Dr. P. Phillips Cooperative, 17 T. C. 1002. 

* Rev. Rul. 55-496; I. R. B. 1955-32, 8. 

* Farmers Mutual Cooperative Creamery, 33 B. T. A. 117, 125. See also South 
Carolina Produce Association v. Commissioner, 50 F. 2d 742. i 

S20:Guku Reson ie 1 
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It is clear that reserves may be accumulated for what are essentially 
capital purposes. No reason is apparent why an association may not 
accumulate reserves for any necessary purpose, provided they are reason- 
able in amount; and, of course, there is no question but that an association 
may accumulate reserves which are required by State law. If reserves, other 
than those required by State statute, are regarded as excessive, this will 
operate to cause an association to lose its exemption. The reserves which 
are referred to in the statute include so-called valuation reserves which are 
made, among other things, for the purpose of meeting depreciation and 
obsolescence on plants and equipment. 

Reserves for depreciation may be deducted from gross income by any 
corporation, including a cooperative, as they simply represent one of the 
costs of doing business. ‘They must, however, be reasonable in amount and 
bear a fair relation to the purposes for which they are taken; otherwise, 
they will be unfair to the members who patronize the association in the year 
in question. Moreover, excessive depreciation is subject to disallowance, 
and, if disallowed, is taxable income.*® 

It appears to be recognized that an association may accumulate reserves 
for carrying it over poor years.° 

It is believed that an association may invest reserves in a building to 
furnish a permanent home for the organization, and the fact that this is done 
through the medium of another corporation will not operate to deprive 
the association of its exemption.”° 

If the reserves of an association are reasonable in amount and for a 
necessary purpose, the fact that such reserves may be invested in Govern- 
ment bonds or other securities which yield a return to the association should 
not adversely affect the right of the association to exemption." 

Many cooperatives are largely capitalized through the accumulation and 
maintenance of reserves. Assuming that these reserves are reasonable in 
amount and for necessary purposes, there does not appear to be any ob- 
jection to this procedure from the standpoint of qualifying under the 
exemption provision. However, it is a requirement for exemption that all 
patrons, including nonmembers, who through their patronage “contribute” 
to such reserves have apportioned to them their “contributions” to such 
reserves or, at least, that the cooperative maintain such permanent records 
of the patronage and equity interests of all members and nonmembers that 
such apportionment can be made. As explained below, these reserves must 
be “allocated” also, if they are to be claimed as an exclusion from income 
for tax purposes. In connection with this subject attention is called to the 
revolving-fund plan of financing which is well adapted to the plan of 
capitalizing an association through reserves which are properly apportioned 
or allocated to the patrons. 

In a case in which the court held that an association was not exempt 
from the payment of Federal income taxes, it was said: *° 


§ Railway Express Agency, Inc. v. Commissioner, 169 F. 2d 193, affirming 8 T. C. 
991, and holding that this cooperative, composed of various railroad companies, and 
organized on a basis which required it to pay to them all receipts over operating 
costs and expenses, was liable for income taxes on amounts representing excessive 
depreciation which it had taken on its property. 

°C. B. III-2, 236 

10. B. III-2, 236. See also Koon Kreek Klub v. Thomas, 108 F. 2d 616. But see 
West Side Tennis Club v. Commissioner, 111 F. 2d 6. 

4 See Niles v. Central Manufacturers’ Mutual Insurance Company, 252 F. 564. 

* See Revolving-Fund Plan of Financing, p. 223; and also bylaw provisions, p. 323. 

13 Farmers Cooperative Co. v. United States, 23 F. Supp. 123. 


201 





In fact, under the bylaws which were in force at this time, there was no way 
in which nonmembers could acquire an interest in the surplus and reserve which had 
been created. Besides this, it appears that no account or credit was ever set up on 
the books with reference to patronage dividends attributable to the business done 
with nonmembers, and there was no basis upon which they could make a legal claim 
to share in the profits of the business which had been done with them. It is clear 
therefore that plaintiff did not comply with the condition of tax exemption, namely, 
that the association shall be organized and operated for the purpose of turning back 
to the “members or other producers” the profits or savings on the basis of the quantity 
or value of the business done with each of such persons. 


Where the organization papers of an association did not provide that the 
association was liable to its patrons for net margins or savings made, it was 
held * that the association was not exempt and that those who might be 
entitled to patronage dividends did not have a legal interest therein until 
the declaration of such a dividend. 

As previously indicated, in order that an association may be eligible for 
exemption, it must deal with member and nonmember patrons on the basis 
of substantial equality. It is immaterial how the difference in treatment 
between member and nonmember patrons of an association is brought about. 
For instance, one association paid a bonus to its member patrons but did not 
pay a bonus to its nonmember patrons and this operated to deprive the 
association of exemption.'° 

A cooperative which had adopted bylaws providing for the payment of 
patronage dividends only to its stockholders was held ineligible for 
exemption.'® In its opinion in this case the Board of Tax Appeals said: 


No patronage or other dividends except as above indicated were ever paid to 
stockholders or nonstockholders from the time the corporation was organized up to 
and including 1928. The only way that patrons of the corporation could participate 
in the profits of the business was by purchasing shares of stock in the corporation, 
after which they could participate only in such profits as accrued subsequent to the 
date they became shareholders. The petitioner has never set up on its books any 
credits or accounts payable in favor of nonstockholders representing the profits made 
on business done with them. No segregation is made on the petitioner’s books as 
between stockholder and nonstockholder business and there is no way of deter- 
mining from the records of the corporation the business done with nonstockholders 
for the year 1928 and also no way of making available to the nonstockholders any 
profits made on their business in 1928. 


In a certain case?" it was held: 


If part of the proceeds of nonmembers’ products is to be used to create or maintain 
a surplus and to make additions to the capital assets of the association, without 
allowing them a proportionate distributive interest in the permanent value con- 
tributed by such surplus accumulations or capital assets additions, it must be held 
that the association to that extent is being operated for profit to its members, as 
against nonmember patrons, and that it is not exempt from taxation. 

The business of nonmembers may, of course, properly be made to carry its just 
share of operating expenses, actual depreciation of plant and equipment, and divi- 
dends on existing capital stock recognized by the revenue acts. But, if such business 
is also to be forced to bear part of the burden of accumulating other permissible 
surplus, and of making reasonable and necessary additions to what constitute or are 
equivalent to capital assets of the association, it is clear that this must be done in a 
manner that will permit no profit to inure to association members therefrom, on 
dissolution or otherwise, or else the association cannot remain exempt from taxation. 
Provision must at least have been made, by appropriate enabling action on the part 
of the association and by adequate protective entries on its books and records, for 
nonmembers in such a situation as is here involved to share ratably with members, 


“Farmers Union Cooperative Co. v. Commissioner, 90 F. 2d 488, affirming 33 
Bie 225: 

* Producers Creamery Co. v. United States, 55 F. 2d 104. 

*° Farmers Union Cooperative Co. v. Commissioner, 90 F. 2d 488, affirming 33 
Bea woe. 

" Fertile Cooperative Dairy Association v. Huston, 119 F. 2d 274, 277,-affirming 
S04 OUDDiaiL 2s 
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in an ultimate liquidation of the association’s assets, on the basis of their comparative 
contributions thereto. 


_ Every association that desires to be exempt should give careful con- 
sideration to handling its reserves in a manner consistent with the require- 
ments given in the foregoing quotations. 

For an association which is engaged in doing business with members and 
nonmembers to be eligible for exemption, the association must keep records 
of the business done with both members and nonmembers.® 

One association required its patrons to furnish satisfactory proof of their 
patronage for each year within 6 months after its close. In addition, the 
organization papers of the cooperative provided that failure to supply such 
proof absolved the association from further liability to a patron with respect 
to “profits” accruing during the year. For a taxable year during which the 
association “made sales of approximately $30,000 to nonmembers and non- 
producers to whom no patronage dividends were paid or credited,” it was 
ae dha the association was not exempt. The Board of Tax Appeals 
said: + 


Obviously, some patrons, local as well as tourists and transients, paid a profit to 
petitioner, which, under the scheme, was not returned to them while other members 
and patrons received the benefits of such profit. 


One court has said: 2° 


Where one who is not a stockholder or a member is obliged to become a stockholder 
and a member in order to share in the profits of the association, we think it is obvious 
that the members and the nonmembers are not treated with that equality which is 
required in order that the association be entitled to the exemption. 


As indicated, if an association is to be exempt from the payment of Fed- 
eral income taxes, there must be no discrimination as between member and 
nonmember patrons. In this connection, however, the Internal Revenue 
Service has said: 7+ 


In other words, if products are marketed for nonmember producers the proceeds 
of the sales, less necessary operating expenses, must be returned to the patrons from 
the sale of whose goods such proceeds result, whether or not such patrons are mem- 
bers of the association. Therefore, a cooperative marketing association may not, 
without losing its exempt status, make a profit on the business transacted with non- 
member patrons and divert the proceeds of such business from the patrons entitled 
thereto. However, where a cooperative marketing association has otherwise complied 
with the provisions of the statute respecting exemption, but defers the payment of 
patronage dividends to nonmembers, exemption will not be denied — 

1. Where the bylaws of the association provide that patronage dividends, by what- 
ever name known, are payable to the members and nonmembers alike, and a general 
reserve is set up for the payment of patronage dividends to nonmembers. 

2. Where the bylaws provide for the payment of patronage dividends to members, 
but are silent as to the payment of patronage dividends to nonmembers, and a 
specific credit to the individual account of each nonmember is set up on the books 
of the association. 

3. Where the bylaws are silent as to the payment of patronage dividends to either 
members and/or nonmembers, but the evidence submitted shows that it has been 
the consistent practice of the association to make payment in cash or its equivalent 
of patronage dividends to members and nonmembers alike within a reasonable period 
after the expiration of the particular year involved. 

4. Where, under the circumstances stated in 1, 2, and 3, above, patronage divi- 
dends are not payable until the nonmember becomes a member of the association 
either through the payment of the required amount in cash or the accumulation of 
dividends in an amount equal to the purchase price of a share of stock or membership. 


pe CaBex Tila) 7: 

* Central Cooperative Oil Association, 32 B. T. A. 359. 

* Farmers Union Cooperative Supply Company of Stanton, Neb. v. United States, 
25 F. Supp. 93, 96. 

* C. B. X-2, 164, 166. 
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It has long been the practice of the Internal Revenue Service to permit 
cooperatives to apply on the payment for a share of stock or for member- 
ship in an association the margins that accrue on the business of a non- 
member.22. Of course, such nonmembers should be producers in order to 
avoid having an association lose its right to exemption by reason of admit- 
ting nonproducers to membership. 

Sometimes cooperatives have bylaws providing that if the savings on the 
business of a nonmember do not within a stated period of time, say 1 year, 
amount to the sum required for paying for a share of stock or for member- 
ship, the credit. in favor of such nonmember shall be canceled and the 
amount in question carried to the general reserves of the association. De- 
pending upon the par value assigned to the stock, such action might cost 
an association its exemption, because if more than nominal amounts are 
involved nonmembers would not be dealt with by the association on the 
same basis as members. 

The Internal Revenue Service has ruled, however, that small patronage 
refunds of less than $1 or the cents payable in excess of whole dollar amounts 
may be retained by an exempt cooperative without affecting its exempt 
status.2* This same ruling also holds that: 

Where a farmers’ marketing and/or purchasing association issues either a certifi- 
cate of stock representing a patronage dividend or a check representing a dividend 
payable on its stock, the mailing of either of such instruments to the patron would 
constitute payment for Federal income tax purposes in the year of issue, and such 
refunds will be allowed as deductions from gross income where, in the ordinary 
handling of the mail, delivery cannot be made and the association holds the instru- 
ment subject to the claim of the rightful owner. 

Not only may an association be denied exemption because it does not 
deal with members and nonmembers on the same basis, but an association 
may be denied exemption because it does not maintain substantial equality 
among its members.”* 

If an association is handling a number of different commodities, on all 
of which net margins are realized, and elects to pay a patronage refund 
to the producers or purchasers of only one commodity, it is believed that 
this would deprive an association of its exemption, because of the inequality 
of treatment accorded to patrons. 

As indicated, an association “may market the products of nonmembers 
in an amount the value of which does not exceed the value of the products 
marketed for members.” However, inasmuch as the statute requires that 
an association must be organized for the “purpose of marketing the prod- 
ucts of members or other producers” it is believed that an association may 
lose its exemption if it regularly purchases from dealers or on exchanges 
any substantial quantity of the commodities which it is engaged in handling. 

Under some special conditions, it appears that an association may pur- 
chase agricultural commodities of the type which it is engaged in handling 
from others engaged in the same line of business without having this operate 
to deprive the association of its exemption.”° 

In a case in which it appeared that the cooperative had purchased 
“small quantities of poultry and eggs from dealers” as well as from pro- 
ducers in order to facilitate the marketing of the balance of the products 
which it handled by meeting contractual commitments, and the products 


2 Gs Boxe 22 eG aR lala 3 

* Rev. Rul. 55-141, I. R. B. 1955-11, 21. These amounts, unless reallocated to 
patrons on the basis of patronage, could be taxable to the cooperative. 

** Farmers Haat Cooperative Oil Company, 38 B. T. A. 64. 

* C. B. II-1, 159. 
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which were so purchased were not handled at a profit, it was held that this 
did not operate to deprive the association of its exemption.?° In another 
case,** the association, among other things being challenged by the Com- 
missioner, sold ice and ice cream because it had found it necessary to the 
refrigeration of the association products to purchase an ice and ice cream 
factory operating upon property adjoining the cannery it operated, and 
the continuation of the ice and ice cream business reduced the refrigera- 
tion costs which would otherwise have been chargeable to the fruit market- 
ing pools. Likewise, in order to utilize more effectively a machine shop 
which it ran as a necessary adjunct of a cannery, some custom work was 
done there on a commercial basis. None of the persons who purchased 
ice or ice cream or who patronized the machine shop shared in patronage 
refunds. Passing on this phase of the cooperative’s activities, the Board 
of Tax Appeals said: 


Looked upon as a whole it seems to us that these “commercial departments’? were 
purely incidental to petitioner’s principal purpose. They were conducted, not for 
their own sake, but as an adjunct and supplement to the cooperative marketing 
of farm products. See Producers’ Produce Co. v. Crooks, 2 F. Supp. 969. This 
seems to us to be the test, and not the numerical percentage of petitioner’s business 
attributable to those branches. It may be that the proportion of business done could 
be so great that it would be unreal to consider such operations incidental. Cf. Hills 
Mercantile Co., 22 B. T. A. 114. On this point we need express no opinion, since 
in our view no such contention could prevail on the facts before us. The principle 
we have stated has been applied in construing other subsections of section 103 and 
similar provisions, and we see no reason to reach a different result here. Santee 
Club v. White, 87 Fed. (2d) 5; King County Insurance Association, 37 B. T. A. 288; 
Trinidad v. Sagrada Orden de Predicadores, 263 U.S. 578; Unity School of Christt- 
anity, supra; Sand Springs Home, 6 B. T. A. 198. And it is to be noted that there 
is no statutory requirement that petitioner be engaged “exclusively,” in cooperative 
marketing, as there was in some of the provisions construed by those decisions, but 
merely that it be ‘organized and operated on a cooperative basis (a) for the pur- 
pose of marketing the products of members * * *.” We believe petitioner falls 
clearly within that definition. 


One way of avoiding the effect of the restriction under discussion is to 
make all purchases other than from members or nonmember producers 
only from other farmer cooperatives, if this is feasible. Purchases from 
other cooperatives are considered in the category of purchases from 
“producers.” 

If an association buys commodities under special circumstances from 
nonmembers who are dealers, the question arises as to whether it must pay 
patronage refunds to such dealers on the same basis as it pays such refunds 
to patrons generally. The answer is, “No.” Since a marketing coopera- 
tive should not ordinarily be making such purchases, they are not regarded 
as part of the cooperative’s normal marketing operations. 

A more difficult question, however, 1s what to do about the association’s 
net margins, if any, on such transactions. If the association is able to 
establish that these transactions were handled at a loss or on a break-even 
basis, this would seem to furnish a clear justification for not paying a 
patronage refund to the dealer, and there is no problem as to the disposition 
of margins.”® 

In several unpublished cases, which occurred prior to the 1951 amend- 
ment, the Internal Revenue Service allowed “exempt” cooperatives to dis- 
tribute savings on these dealer transactions among other patrons in pro- 


26 Producers’ Produce Company v. Crooks, 2 F. Supp. 969. 

7 Fugene Fruit Growers Association, 37 B. T. A. 993. 

*8 Fertile Cooperative Dairy Association v. Huston, 119 F. 2d 274, 277, affirming 
33 F. Supp. 712. 
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portion to their patronage. ‘They were in effect treated as “income not 
derived from patronage.” Perhaps a good case could be made for conclud- 
ing that they may still be handled in this way. However, there is an 
alternate method of handling which would seem less likely to be questioned 
by the Internal Revenue Service. This method is to exclude the amount 
of the savings on the transactions with dealers from funds allocated on 
a patronage basis and, if necessary because sufficient offsets are not available, 
pay a tax on them. 

The term “supplies and equipment” has been construed to include 
“oroceries and all other goods and merchandise used by a farmer in the 
operation and maintenance of a farm or farmer’s household.” 

If an association is owned and controlled by farmers, but a substantial 
percentage of them are not patronizing the association, this situation might 
raise a question as to the right of such an association to exemption because 
it will be remembered that the voting stock of an association must be 
“owned by producers who market their products or purchase their supplies 
and equipment through the association.” 

If an association, in addition to its marketing or purchasing activities, 
contemplates engaging in other lines of business on a commercial basis, 
careful investigation should be made to ascertain if this will affect the right 
of the association to exemption. 

If an association processes the commodities which it receives from its 
members, and in such processing finds it necessary to add certain ingredients, 
it is believed that the purchase of such ingredients would not be regarded 
as nonmember business, if the chief function of the association is to market 
in processed form the commodities which it receives from its members. 

Of course, the fact that a cooperative that is exempt acquires all the 
stock of another corporation does not alone operate to confer exemption 
on the latter corporation.*° 

The question whether an association is entitled to exemption is one to 
be determined solely by reference to the exemption provisions of the Fed- 
eral statutes and the fact that an association is incorporated under the 
cooperative act of a State and operates in accordance therewith is 
immaterial.** 

The fact that a cooperative which is eligible for exemption is carrying 
on through a subsidiary corporation certain activities and functions, which 
the association could not perform directly and retain its exemption, should 
not operate to cause an association to lose its exemption.*” 

For many years, the Internal Revenue Service has held that a federated 
type of cooperative is eligible for exemption. In a certain case ** passed 
upon by the Service, it was said: 

The principal members of the company are the local citrus growers’ associations, 
which are cooperative, nonprofit corporations, without capital stock, whose members 


*® C. B. XII-2, 72; 26 C. F. R. 39.101 (12)-1. See also Farmers Union Coopera- 
tive Association, 44 B. T. A. 34. 

” Burr Creamery Corporation v. Commissioner, 62 F. 2d 407, certiorari denied 
289 Un S27 505035, Ctoo2sa77 Lend. lag) 

* Farmers Union Cooperative Co. v. Commissioner, 90 F. 2d 488, affirming 33 
B. T. A. 225; Farmers Cooperative Co. v. United States, 23 F. Supp. 123. 

“C. B. XII-1, 122. However, in an unpublished ruling, the Internal Revenue 
Service has said that an “exempt” cooperative cannot utilize reserves to own and 
operate a subsidiary engaged in activities in ‘which the cooperative itself could not 
engage in directly and be eligible for exemption.” 

* CB; 11227233, 2302 sce also, Gr BAllI-=-1 290! 
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are the local fruit growers. Such a company is entitled to the same status as a com- 
pany whose members are the farmers or the fruit growers themselves. 

Even though an organization may in fact meet all requirements for 
exemption, such “exemption” is not automatic. It must obtain a “letter 
of exemption” by filing an application on Form 1028 with the District 
Director of Internal Revenue Service for the district in which its principal 
office or place of business is located. Once the letter is granted, it is not 
necessary to refile unless substantial changes are made in the organization 
or its activities. An association is required, however, to furnish information 
annually on Treasury Form 990-C, relating to its status as an “exempt” 
organization. 

The Internal Revenue Service is not precluded from making an investi- 
gation of such an organization to determine if it is eligible, or, if not, the 
amount of its tax liability.** 

Exemption continues only so long as the legal setup and the operating 
methods are in accord with the requirements of the applicable statutes and 
regulations. ‘Thus a change in status can occur even though the letter of 
exemption is not withdrawn or canceled by the Internal Revenue Service. 

If an association has been erroneously granted exemption, this ruling 
is not binding on subsequent Commissioners of Internal Revenue who may 
set the so-called exemption aside and then proceed to collect income taxes 
for the entire period in question.*® In the case last cited, as no income 
tax returns had been filed the statute of limitations had not run. 

It has also been held that the filing of Form 990 *° will not start the 
running of the statute, because it is not a tax return and does not supply 
adequate information from which the amount of tax, if any, can be deter- 
mined.*” It is believed, however, that Form 990—-C, which is the tax return 
“exempt” farmer cooperatives must file, is sufficient. Accordingly, the 
filing of this form would start the running of the statute.*® 

Not only may an exemption which has been improperly allowed be set 
aside and the association be held liable for income taxes, but if the Service 
erroneously makes a refund to an association such refund may be recovered 
by the Government.*® 

For an organization which was exempt from the tax but subsequently be- 
came taxable, it is necessary in computing the gain or loss from the sale or 
exchange of property to reduce the basis by the amount of depreciation 
sustained with respect to the property for the period it was held while the 
taxpayer was exempt, as well as subsequently.*° 

Under the established practice of the Internal Revenue Service, exemp- 
tion comes to an end on the day a cooperative ceases operations. Ac- 
cordingly, even prior to December 31, 1951, if gains were realized on the 
sale of assets after the association had ceased to operate, the cooperative 
was required to file an income tax return and pay a tax if one was due. 

Where a federated wholesale cooperative was composed in part of con- 
sumer cooperatives, it was held that it was not entitled to exemption.** 


** United States v. Stiles, 56 F. Supp. 881. 

® Southern Maryland Agricultural Fair Association, 40 B. T. A. 549. 

3° The information return required to be filed by ‘‘exempt” organizations after 1943. 

3 Automobile Club of Michigan, 20 T. C. 1033, affirmed, 230 F. 2d 585. 

*8 For applicable statute, see 26 U.S. C. A. 6501-6533. 

* G. B. X11, 223 ; Producers Greamery Co. v. United States,a5 F. 2d 104. 

“¢. B. 1952-2, 221. Since this ruling revoked C. B. XI-2, 105 (1932), which 
held to the contrary, it applies only to sales occurring in taxable years beginning after 
December 31, 1950. 

* Cooperative Central Exchange, 27 B. T. A. 17. 
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Referring to these consumer cooperatives, the Board of Tax Appeals said: 


There is nothing in the record to show that the petitioner’s sales to such patrons 
were less than 15 percent of its total sales in the several taxable years. It follows, 
therefore, that in this respect the petitioner has failed to establish its claim for 
exemption. 

Apparently, the Board, as shown by the following quotation, was inclined 
to question whether the cooperative would have been entitled to exemption 
even though all of the organizations composing it were farmer cooperatives 
that came within the exemption provisions of the statute: 

We are not advised whether these concerns are marketing or purchasing agents 
or whether all or any of them combine both functions. Certainly there is no evi- 
dence that all the members of each of such organizations are producers of commodi- 
ties that are marketed through the petitioner as their agent. Even if all the in- 
dividual members of the farmers’ cooperatives which enjoyed membership in the 
petitioner are producers, it does not follow that the organizations themselves are 
producers, or even agents of producers. 

The statute provides that “Business done for the United States or any 
of its agencies shall be disregarded in determining the right to exemp- 
tion * * *.” In view of this provision, in any instance in which it has 
application, the business done by an association for the United States or 
any of its agencies will not adversely affect the right of the association to 
exemption. In order for the provisions to have application, however, 
the association must actually be doing business for the United States or 
one of its agencies. If an association is merely selling commodities to 
the United States or one of its agencies, this would not appear to be suffi- 
cient. On the other hand, the language would include an association en- 
gaged in the acquiring or selling of commodities for the United States or 
one of its agencies, in accordance with a contract authorizing the associa- 
tion to do so. Likewise, the storage of commodities by an association for 
the United States or one of its agencies would also appear to come clearly 
within the terms of the language. The provision has no application to a 
State or any subdivision thereof. 

There is no such thing as partial exemption under the statute. In a 
certain case the Board of Tax Appeals said: ” 

In the first place, we find nothing in the governing statute which provides for a 
partial exemption from taxation of corporations of the character of the petitioner. 

The failure to distinguish between the right to exemption and the right 
of a nonexempt association to exclude patronage dividends under proper 
circumstances has led to confusion and has induced the belief by some that 
there is such a thing as partial exemption. This is not the case. 


Taxation of ‘Exempt’ Cooperatives 


As previously stated, compliance with the various “exemption” require- 
ments Outlined and discussed above, no longer gives complete exemption 
from income tax.** It authorizes a complying association to apply section 
522 of the Internal Revenue Code of 1954 in computing any taxable net 
income. 

Under section 522, it is clear that any taxable net income of even an 
“exempt” cooperative is subject to normal, surtax and capital gains taxes 
imposed on corporations generally. In computing taxable income, an 


” Farmers Union Cooperative Oil Company, 38 B. T. A. 64. 

* An association qualifying under section 521 is exempt from the payment of a 
documentary stamp tax on the issue or transfer of shares or certificates of. stock and 
certificates of indebtedness. 26 U.S.C. A. 4382 (a) (3). 
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“exempt” cooperative may take the usual business expense deductions and 
two other deductions: (1) Amounts paid during the taxable year as 
dividends on capital stock,** and (2) amounts paid to patrons, or allocated 
and disclosed to each patron, with respect to revenues not derived from 
patronage. ‘he amounts covered by the second deduction include, for 
example, rents received, investment revenues, gain on the sale of depreci- 
able property and capital assets, and amounts from business done with the 
United States Government. 

Section 522 also states that patronage “dividends, refunds, and rebates 
to patrons” with respect to their patronage in the same or preceding years, 
and whether paid in cash or several noncash forms, shall be taken into 
account in computing any taxable net income “in the same manner as in 
the case of a cooperative organization” not exempt under section 521. 
Thus, the Congress expressly recognized that farmer cooperatives may 
exclude true patronage refunds from gross revenues in computing Federal 
income tax. A true patronage refund is a distribution by a cooperative 
of the excess margin over expenses which it is under a prior mandatory 
obligation to make to its patrons. This will be discussed in more detail 
in the next section. 

Such patronage refunds may be excluded by an “exempt” cooperative 
if the allocation is made on or before the 15th day of the 9th month 
following the close of the taxable year in which the amounts allocated 
were received by the cooperative. The regulations make it clear that the 
prior mandatory obligation, referred to above, must exist. This obligation 
may be in the cooperative’s organization papers, marketing agreements, 
or any other valid contractual form.*® 


Taxation of Nonexempt Cooperatives 


There is only one respect in which the computation of the taxable 
statutory net income of a cooperative corporation for Federal income tax 
purposes differs from a similar computation for a corporation not organized 
on a cooperative basis, if such cooperative corporation has not qualified for 
“exemption” under section 521 of the Internal Revenue Code.*® Such 
a cooperative corporation may exclude from its gross income true patronage 
refunds for which it makes provision during the taxable year and which it 
distributes within a reasonable time after the close of the taxable year. 

During congressional hearings in 1951, ‘Thomas J. Lynch, General Counsel 
of the Treasury Department, was asked to furnish a memorandum on the 
Treasury’s position with respect to the exclusion of patronage refunds from 
taxable income. The memorandum *’ he submitted was as follows: 

A taxable cooperative is a cooperative other than a farm cooperative specifically 
exempt from income tax under section 101 (12) of the Internal Revenue Code. 
It is subject to the corporate tax. However, if a cooperative has agreed at the time 
of any sale to or purchase from its patrons to allocate or return to them any net 
proceeds of the current year in proportion to patronage, it can compute its tax only 


on the amount of its net proceeds which have not been so allocated or returned as 
“patronage dividends.” It should be noted that, if only members of the cooperative 


“Defined in the regulations as including “‘ccommon stock (whether voting or 
nonvoting) preferred stock, or any other form of capital represented by capital retain 
certificates, revolving fund certificates, letters of advice, or other evidences of a 
proprietary interest in a cooperative association.” 26 C. F. R. 39.101 (12)-3 (d). 

#26 C.F. R. 39.101 (12)-4 (a). 

* See McLean County Service Company and Champaign County Service Company, 
45 B. T. A. 1004. 

“ Hearings Before House Committee on Ways and Means, 82d Cong., Ist sess., on 
Revenue Revision of 1951, pt. 3, pp. 2858-2859 (1951). 
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may receive patronage dividends, the cooperative may not omit from gross income 
the portion of any distributions to members which represents profits from dealings 
with nonmembers. 

This treatment of patronage dividends has been a long-established practice of the 
Bureau of Internal Revenue. Such treatment, at the time of its adoption, was based 
on the theory that amounts allocated or returned as patronage dividends repre- 
sented a reduction in cost to the patron of goods purchased by him through the 
cooperative or an additional consideration due the patron for goods sold by him 
through the cooperative. 

One of the earliest Bureau rulings on the matter was under the Revenue Act of 
1913. That act exempted from the income tax mutual savings banks not having 
any capital stock represented by shares. However, it prescribed a rather different 
treatment for mutual fire insurance companies whose members made premium 
deposits to provide for losses and expenses. ‘These insurance companies were not 
required to include in taxable income any portion of the premiums returned to their 
policyholders as so-called policy dividends. Income from other sources and premium 
payments retained by these companies for purposes other than the payment of losses 
and expenses and reinsurance reserves were, however, taxable. The Treasury by 
analogy adopted in 1914 a similar rule for farm cooperative associations which were 
not eligible for exemption under the 1913 act and permitted them to exclude 
patronage dividends from gross income. (See T. D. 1996.) The regulations under 
the 1916 act, like those under the 1913 act, provided that any cooperative association 
which could not qualify for the statutory exemption of farm cooperatives because 
it did not, as then required by the statute, act strictly as agent but purchased produce 
from members with a view toward selling it for gain, might nevertheless exclude 
from gross income all amounts paid to members on the basis of quantity of goods 
handled for them. 

Treasury rulings consistent with the above have been issued during that period 
until the present time. Examples are T. D. 2737 (1918), IT 1499 (1922), IT 1566 
(1923), GCMF12393 (1933), .GCM.17895 (1937). sUhespresentstaxitreatmentsot 
patronage dividends thus represents the long-established administrative practice. 

This practice has been recognized by the courts as valid. Examples of recent 
decisions are Associated Grocers of Alabama v. Willingham, 77 -F. Supp. 990; 
Peoples Gin Company v. Comm’r., 118 F. (2d) 72; and Fountain City Co-op Creamery 
Association v. Comm’r., 172 F. (2d) 666. In an opinion which exhaustively reviews 
the administrative and judicial ‘precedents in the matter, the District Court for 
the Northern District of Iowa concluded: ‘This practice * * * has been recognized 
and approved by the courts.” (86 F. Supp. 201, 238.) That court also specifically 
held: 

“1. That the Treasury Department rulings providing that under certain condi- 
tions a cooperative may exclude from its gross income for Federal income tax purposes 
amounts allocated as patronage dividends are not so unreasonable or so plainly 
inconsistent with the Internal Revenue Code as not to be followed” (p. 237). 

Moreover, it does not seem unimportant that during this long period of uninter- 
rupted administrative practice, the Congress had not changed the rule by legislation, 
even though during a period of over 30 years it has often reenacted various revenue 
acts. It has been indicated by the Supreme Court that where there has been 
a contemporaneous administrative construction of a congressional enactment followed 
by long-continued administrative practice, reenactment “amounts to an implied legis- 
lative recognition and approval of the executive construction of the statute.” (Na- 


tional Lead Co. v. U. S.,252 U.S. 140.) 

Farmer cooperative marketing and farm supply associations, whose by- 
laws set forth a definite preexisting obligation of the association to make 
distribution to patrons of a portion of net margins as patronage refunds, 
may exclude such refunds from income for Federal income tax purposes 
regardless of whether the corporate name contains the word “‘cooperative.” 4°. 

The right to deduct patronage refunds as just outlined is not confined to 
farmer organizations. This also has been recognized by a spokesman for 
the Treasury and by the courts.*® 


* Rev. Rul. 55-26; I. R. B. 1955-3, 64. 

“Statement by A. Lee M. Wiggins, Under Secretary of the Treasury, in hearings 
before the House Committee on Ways and Means, 80th Cong., Ist sess., pt. 4, p. 1881 
(1947): “Under present law, farm cooperative associations are authorized to exclude 
patronage refunds from gross income. This, however, is not the exclusive privilege 
of cooperative associations. The privilege is available to any corporation which 
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One of the earliest cases establishing the principle in question is Appeal 
of Paducah & Illinois Railroad Company.*° In that case a bridge com- 
pany was organized and completely owned by several railroads. The bridge 
company borrowed $5 million and built a bridge which was used jointly 
by the owning railroads. The company was obligated by contract to ac- 
count to the several owners in preferred stock for any rates, tolls, and 
charges which the owners paid for using the bridge which were in “‘excess” 
of the pro rata shares of such owners for the operating and maintenance 
expenses of the bridge company. ‘The “excess” was actually used to retire 
the bonds, for which the owners were also liable, and as bonds were retired 
a like amount of preferred stock was issued to the owning railroads. The 
net effect of this contractual arrangement was to make the bridge com- 
pany operate essentially as a cooperative. Its operations for the year were 
adjusted to cost with any excess refunded to the patrons (the member rail- 
roads which used the bridge) in proportion to their use of the facility. 
The Board of Tax Appeals held that this resulted in no taxable income 
to the bridge company from the “excess” charges used as described above. 

One of the leading cooperative tax cases firmly establishing the principle 
is United Cooperative, Inc.® This cooperative was capitalized, in part, 
out of net margins realized on current operations. It was under con- 
tractual obligation to account to its patrons for all amounts received by 
the cooperative over operating costs and expenses and amounts which the 
cooperative was permitted to pay as dividends on stock. Under its bylaws 
the cooperative had a mandatory obligation to return this excess amount 
in cash or stock. ‘The ‘Tax Court held that all amounts which the coopera- 
tive was under a mandatory obligation to return to its patrons in accordance 
with their patronage was excludable from gross income. Because the board 
of directors had discretion to determine the amount, if any, of dividends 
which would be paid on capital stock, the court said that net margins equal 
to the maximum permissible dividends under the bylaws were not subject 
to a mandatory obligation, and, therefore, were taxable to the cooperative. 

Prior to this decision the Board of 'Tax Appeals had held that where an 
association in cooperative form had adopted a bylaw creating a definite 
liability on the part of the association to credit its patrons with net margins, 
the association was entitled to deduct such amounts in computing its in- 
come taxes.°? 

The Board of Tax Appeals had also held that where an association had 
an oral understanding that there would be paid to its stockholders in ad- 
dition to the amount paid to them at the time of the delivery of their 
grain “an amount equal to the difference between such amount plus the 
cost of reselling the wheat, and the price at which the wheat was resold,” 
this amount could be deducted in determining the income taxes of 
the association, although no patronage dividend had been declared and 


makes payments to its customers under the conditions prescribed by the Commissioner 
of Internal Revenue and the courts.” See, also, the cases cited in the next note. 

° Appeal of Paducah ©& Illinois Railroad Co., 2 B. T. A. 1001; Uniform Printing 
and Supply Co. v. Commissioner, 88 F. 2d 75; Clover Farm Stores Corp., 17 T. G. 
1265; Broadcast Measurement Bureau, Inc., 16 T. C. 988; Southwest Hdwre. Co., 
24 T. C. 75. Cf. Railway Express Agency, Inc. v. Commissioner, 169 F. 2d 193, 
affirming 8 T. C. 991. 

*4T.C. 93 (1944). 

= Appeal of the Trego County Cooperative Association, 6 B. T. A. 1275; Anamosa 
Farmers Creamery Company, 13 B. T. A. 907; Farmers Union Cooperative Assocta- 
tion, 13 B. T. A. 969. In Anamosa the Board said: ‘In this situation neither the 
basis of accounting nor the fact that no cash was paid to the patrons in the taxable 
year is material.” 
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although the amount in question ‘“‘was eventually wiped out by operating 
lossesae: 

In one case, the board of directors of the association, within the fiscal 
year, had adopted a resolution under which part of the net margins was to 
be distributed on a patronage basis in cash and part in a patrons’ equity 
reserve. The latter amounts were apportioned to patrons during the 
succeeding fiscal year. The action of the board was approved at the 
annual meeting of stockholders. The Board of Tax Appeals held that 
the amounts placed in the patrons’ equity reserve were excludable from 
gross Income.**. 

Later Tax Court and Federal court decisions make it clear, however, that 
the current rule is that only patronage refunds (or dividends, as they are 
sometimes called) actually distributed under a preexisting obligation either 
in the form of cash or by offset against a capital investment in, or loan to, 
the cooperative (evidenced by capital stock, certificates of indebtedness, 
notes, book credits or in some other manner which discloses to the patron 
the dollar amount of his interest) are excludable from gross income.” 

To the contrary, where it does not appear that the organization papers 
or other contractual arrangements between the cooperative and the patrons 
create the required preexisting obligation, it has been held that the patron- 
age refunds may not be excluded from gross income.”® 

As one author * has observed: 


The cooperatives’ income tax cases constituted a long course of administrative and 
judicial wallowing among various theories before the mandatory obligation and 
reinvestment theory was firmly established. 


However tortuous the route, the principle as shown by the cases is now 
well established in the cooperative tax cases. It is aptly expressed by the 
Tax Court in United Cooperatives, Inc.** as follows: 


The fact that member patrons were under obligations with regard to the purchase 
of petitioner’s stock under certain circumstances and that petitioner had a right 
to apply a part of the “patronage dividends” to a satisfaction of such obligations, 
is immaterial. It does not affect the right of the member patrons to receive ‘‘patron- 


° Home Builders Shipping Association, 8 B. T. A. 903. At p. 909 the Board said: 
“It is to our minds immaterial that the liability * * * has not, as yet, been paid. 
There was no evidence that the petitioner never intended to pay it.” 

** Midland Cooperative Wholesale, 44 B. T. A. 824. 

°° Farmers Cooperative Co. v. Birmingham, 86 F. Supp. 201; San Joaquin Valley 
Poultry Producers Association v. Commissioner, 136 F. 2d 382; Colony Farms Co- 
operative Dairy, Inc., 1/7 T. C. 688; Dr. P. Philips Cooperative, 17 T. C: 1002, 
Otsego County Cooperative Association, Inc., C. C. H. Dec. 19, 137 (M), Dkt. No. 
28479, July 31, 1952, memorandum opinion by Judge Rice. If an association is under 
obligation to pay patronage dividends to its members only, it may not exclude 
amounts which it has made on business done with nonmembers, even though it dis- 
tributes such amounts in the guise of patronage dividends toits members. C. B. III-2, 
238. Cf. Bakers Mutual Coop. Association v. Commissioner, 117 F. 2d 27, affirming 
40 B. T. A. 656; Fruit Growers’ Supply Co. v. Commissioner, 56 F. 2d 90, affirming 
21 Beales LO, 

** Farmers Union State Exchange, 30 B. T. A. 1051; Juneau Dairies, Inc., 44 
B. T. A. 759; Cooperative Oil Association, Inc., v. Commissioner, 115 F. 2d 666: 
Peoples Gin Co. v. Commissioner, 118 F. 2d 72, affirming 41 B. T. A. 343; Asso- 
ciated Grocers of Alabama v. Willingham, 77 F. Supp. 990; Gallatin Farmers Co. v. 
Commissioner, 132 F. 2d 706; American Box Shook Export Association v. Commis- 
sioner, 156 F. 2d 629, affirming 4 T. C. 758; Fountain City Cooperative Creamery 
Association v. Commissioner, 172 F. 2d 666, affirming 9 T. C. 1077. Cf. Druggists’ 
Supply Corporation, 8 T. C. 1343; Union Fishermen’s Cooperative Packing Co. v. 
Earle (Same v. Maloney), 121 F. Supp. 373. 

*‘ Nieman, Multiple Contractual Aspects of Cooperatives’ Bylaws, 39 Minn. L. 
Revel oog 301 CL95 a). 

SAU Gao 5.108. 
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age dividends,” but merely constitutes a permanent directive as to their application. 
The result of the procedure set up by petitioner’s bylaws was as if the stockholder 
member who was under obligation to purchase additional stock had received, in 
cash, the “patronage dividend” and had thereupon applied this sum to the payment 
of his stock. The stock, when thus paid and issued to him, was not in the nature 
of a stock dividend, but represented an additional investment on his part to the 
capital of the corporation out of his savings from the annual transactions with 


petitioner. 

‘The fact that under this agreement the cooperative’s directors have 
discretion to determine what portion of the net margins the patrons should 
invest in capital of the cooperative (be it stock, or certificates of interest 
or book equities in revolving fund capital) does not preclude the obligation 
to pay the patronage refund from being mandatory. Nor is it pertinent 
that the stock, certificates, or equities might not be redeemed until some 
future time; or that the farmer has put his money in a capital stock or 
other interest which may have no current fair market value.®® The coop- 
erative has performed the terms of its patronage contract when it allocates 
the patronage refund to the patron under its preexisting contract to make 
the distribution. 

It is sometimes difficult to work out a method by which an antecedent 
contract obligating the cooperative to distribute margins to patrons may 
be created. With respect to members of the cooperative, the State law, the 
articles and the bylaws constitute the contract among the members one with 
another and also between the members and the association. It is there- 
fore possible to show that the contract exists by reason of the State law or, 
if that is not true, to create the necessary antecedent obligation by an 
appropriate provision in the articles or bylaws. With respect to both 
member and nonmember patrons marketing products through an asso- 
Clation, it 1s also possible to create the necessary antecedent obligation in 
the marketing agreement. In both of these cases care must be taken that 
all members and all marketing patrons actually do execute some formal 
written instrument by which they become bound to the association and the 
association becomes bound to them to make patronage distributions. 

Many cooperatives do a substantial business with nonmembers. It is 
always a most vexing problem to establish the necessary antecedent contract 
with such persons. Some cooperatives conspicuously post excerpts from the 
articles and bylaws in their place of business, others print the applicable 
excerpts on order blanks, sales receipts, advertising material and other com- 
munications between the patrons and the association. If such posters or 
printed material are properly worded and conscientiously posted or dis- 
tributed, it is probable that the courts would hold that the cooperative had 
offered to do business with the nonmember patron on a cooperative patron- 
age basis and that the patron had accepted this offer by doing business with 
the cooperative. 

Some cooperatives follow the plan of making every patron a member at 
the time of the first transaction between the cooperative and the patron. 
In this case the patron is required to sign a membership application and 
agree that his first patronage dividends shall be applied on his membership 


°°Tt may appear unrealistic to some to say that the farmer has realized income 
of 100 cents on the dollar when his patronage refund is offset by an investment in 
stock or other capital interests which have no immediate fair market value. The 
farmer, however, has received the benefit of the service provided by his cooperative 
and who can say that this has not given him full economic value for his money. 
Moreover, income does not cease to be income because it has been invested or loaned, 
even though the investment or loan is a poor one. Cf. Brown v. Commissioner, 220 
Eee dal2: 

® See cases cited in n. 55; Nieman, op. cit. supra, n. 57, at 143. 


213 


fee. This plan, if adhered to and if workable in the business of the coop- 
erative concerned, accomplishes the purpose of making every patron a 
member. 

Amounts authorized by members to be deducted from sales proceeds in 
the case of a marketing cooperative or to be added to the cost of purchases 
made for the express purpose of being used by the cooperative as capital 
also are not taxable to the cooperative.** ‘This is because money furnished 
to any corporation for capital purposes 1s not income to the corporation.” 
Such amounts should not be confused with patronage refunds, since the 
contributions to capital from patronage refunds depend upon the existence 
of a net margin between a cooperative’s gross receipts and its costs and 
expenses.°° 

In determining the net taxable income of a nonexempt cooperative, the 
Internal Revenue Service has’ ruled that, in the absence of evidence to the 
contrary, “the dealings with members and nonmembers are equally profit- 
able.” °* The ruling just cited also shows how a cooperative’s net taxable 
income is to be computed. 


Taxability of Patronage Refunds to Patrons 


When this manuscript was prepared, the exact tax status of patronage 
refunds in the hands of patrons had not been clearly determined. Anyone 
with a specific tax problem should consult the current regulations of the 
Internal Revenue Service and also ascertain the current status of the court 
decisions. ‘The following discussion may prove of historical interest, how- 
ever, in tracing the development of this subject. 

The Treasury, in 1953, for the first time included a section on this sub- 
ject in its formal tax regulations.®° ‘These. regulations were supplemented 
in 1954 by Rev, Rul. 54—-10.% - 

The 1954 ruling reiterated the requirements of the regulations that all 
patronage refunds must be reported at their face amount if made in ful- 
fillment of a valid preexisting obligation of the association to the patron, 
except where the patron’s business income is not affected. It said that 
this was merely a reafhrmation of the policy of the Service “which had been 
long established.” * 

The ruling pointed out that this treatment is consistent “with the theory 
under which patronage dividends are treated by cooperative associations” ; 
namely, ‘““* * * that the patron by express contract or by doing business 
with the cooperative agrees to allow the association to retain funds to which 
the patron is entitled. * * * It is considered that the patron has in effect 
received in money the face amount of the document and has either rein- 


* Rev. Rul. 54-244, I. R. B. 1954-26, 5. 

® See Edwards v. Cuba Railroad Co., 268 U.S. 628, 45 S. Ct. 614, 69 L. Ed. 1124; 
Appeal of Paducah © Illinois Railroad Co., 2 B. T. A. 1001; L. S. Hulbert, Money 
Received as Capital Is Not Income, 10 News for Farmer Cooperatives 7 (Jan. 1943). 

* See Patronage Refunds, infra. 

*C. B. III-1, 287. See also Farmers Union Cooperative Exchange, 42 B. T. A. 
1200, Valparaiso Grain & Lumber Co., 44 B. T. A. 125. - Cf. Rev. Rul. 54-297, 
I. R. B. 1954-31, 10. Where certain “wholesale” sales to nonmembers resulted in no 
profit, such sales were allowed to be excluded before profits were allocated between 
member and nonmember sales. Producers Crop Improvement Association, 7 T. C. 
562: 

*° T. D. 6014, approved May 29, 1953; C. B. 1953-1, 110. For later form of this 
regulation see 26 C. F. R. 39.22 (a)—23. 

* C. B. 1954-1, 24. 

“ For a listing and discussion of prior rulings of the Treasury, see Nieman, Multiple 
Contractual Aspects of Cooperatives’ Bylaws, 39 Minn. L. Rev. 135, 151 (1955). 
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vested such amount in the capital of the association or allowed the asso- 
ciation the use of the money. * * *” 

The ruling recognized the problem presented by the fact that some 
patrons had failed to report the entire face amount, even though the regu- 
lations required such action. It established these rules: If the period of 
limitations has not expired, the face amount is reportable. If the period of 
limitations has expired, the difference, if any, between the amount reported 
in the year of allocation and the amount received on redemption is report- 
able in the year of redemption. An exception states that, where the Service 
has notice that the patron has failed to report the entire face amount of 
an allocation received in document form, after the statute of limitations 
has expired the Service will not insist that the excess over the reported 
amount be included in the patron’s income in the year of redemption, 
except for that part of the excess which exceeds the face amount of the 
document. 

Where an allocation was made which was not in pursuance to a preexist- 
ing agreement and the document issued was not a negotiable instrument, 
the amount received upon redemption, sale, or other disposition of the 
document should be included in gross income for the patron’s taxable year 
in which received. It is assumed that this would apply to allocations of 
nonpatronage income by an “exempt” cooperative. 

Where an allocation not pursuant to a preexisting agreement is a nego- 
tiable instrument, it is to be reported at fair market value unless the period 
of limitations has expired. In the latter case the difference between the 
amount reported in the year of allocation and the amount later received 
is reportable.® 

The first case involving the taxability of refunds in the hands of patrons 
was decided by the Tax Court in 1950.°% This case held that certain 
“credit memoranda” issued by a manufacturing cooperative were income 
to its accrual basis taxpayer when issued rather than when redeemed. A 
week later, the Tax Court held that accrual basis patrons of a dealers’ 
wholesale grocery cooperative were required to include in their income, 
when received and at full face value, certain subordinated, registered notes 
of the cooperative which were not payable until liquidation although 
redeemable upon call by the cooperative’s board.”° 

The first cash basis patron case to come before the Tax Court was decided 
in 1951.71 The cooperative involved in the case was also before the Tax 
Court in a companion case ® and the findings of the court in that case were 
incorporated in the patron’s case. ‘The court said: 

The cooperative was under no obligation either to return the amounts to the 
members or to issue revolving fund certificates for the amounts it retained as a reserve 
from marketing operations. They belonged to and were taxable income of the 
cooperative. * * * Dr. P. Phillips Cooperative voluntarily issued revolving fund cer- 
tificates against the amounts retained from marketing operations. ‘Those certificates 


had no fair market value and did not represent income to the petitioners on that 
Dasiss ee 

The situation with respect to the amounts retained by the cooperative from its 
1946 caretaking activities is different. It has been held in Dr. Phillips Cooperative, 
supra, that those amounts never belonged to the cooperative. It was required by 


* For a dissenting view on the treatment to be accorded refunds not made pursuant 
to a preexisting obligation see the quotation from Nieman, post, p. 217. 

® Harbor Plywood Corporation, 14 T. C. 158, affirmed, 187 F. 2d 734. For 
analysis of the theory of this and subsequent decisions mentioned here, see Nieman, 
op. cit. supra, n. 67, 155 et seq. 

” George Bradshaw, 14 T. C. 162. 

V beeniipe (lo Gal02 7 

” Dr. P. Phillips Cooperative, 17 T. C. 1002. 
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its contracts with its members to issue revolving fund certificates for the funds thus 
retained. The members agreed in advance that those funds, which continued to 
belong to them, could be retained by the cooperative for the special purpose of 
tie reserve... 

On this reasoning, the court held that Phillips was taxable in the year 
of issue on the face amount of the certificates issued in connection with 
caretaking activities but not on the certificates issued in connection with 
marketing operations. ‘This case resulted in a consistent application of 
cooperative theory as to the status of patronage refunds both from the 
standpoint of the cooperative and the patron. 

Other cases soon followed, however, and began to confuse the situa- 
tion. In 1952 the Tax Court held in Estate of Wallace Caswell” that 
certain certificates, representing amounts retained by the association for 
a “commercial reserve” from the proceeds of peaches sold by the Caswell 
patrons, constituted income to them at the time of issue to the extent 
of their fair market value, and that the fair market value of these certificates 
was equal to their face value. Later, the Tax Court followed this case in 
holding that a taxpayer realized income upon the receipt of certificates 
of preferred stock from his cooperative to the extent of the fair market 
value of such certificates, which it determined to be equal to their par 
value.” 

In 1953 the Tax Court held in B. A. Carpenter that a cash basis 
taxpayer need not include in gross income the face amount of revolving 
fund certificates issued by a farmer cooperative at its option in lieu of 
cash and which were found to have no fair market value at time of issue. 
Later that year, a Federal district court in Iowa held that the plaintiff- 
patron was not taxable on credits in a “Reserve for General Contingencies” 
established by another cooperative which plaintiff patronized.” 

Although the opinion in this case refers to the patrons’ inability to get 
cash for its credits, examination of the cooperative’s articles and bylaws 
and its directors’ resolution creating the reserve indicates that it was not 
obligated to pay the patrons the money which was transferred to the reserve 
so that the issuance of credits must have been voluntary and there was 
nothing to indicate that they had a market value.” 

On April 1, 1954, the Ninth Circuit Court of Appeals reversed the Tax 
Court’s earlier decision in the Caswell case.” It held that the certificates 
issued by the cooperative were mere evidences of the patrons’ contingent 
rights in the commercial reserve, which rights existed even without the 
issuance of the certificates. It further said that these rights were subject 
to the happening of certain contingencies, none of which had occurred. 
Accordingly, it said that the certificates did not constitute taxable income to 
the recipients to any extent whatever in the year of issue. 

On the last day of that month the Tax Court again held that the recipient 
of certain “retain certificates” was taxable only on the fair market value of 
the certificates, and found that the certificates in question had no fair 
market value capable of being ascertained with reasonable certainty.®° The 
court also found, however, under the bylaws there involved that the board 


PPePhillips Wiel eC O2 7 a1 020: 
“17T. C. 1190, reversed, 211 F. 2d 693. 
© William A. Joplin, Jr., 17 T. C. 1526. 
90 'T. C, 603, affirmed, 219 F. 2d 635. 
" Farmers Grain Dealers Association of Iowa v. United States, 116 F. Supp. 685. 
* Nieman, op. cit. supra, n. 67, 164. 

® Estate of Wallace Caswell v. Commissioner, 211 F. 2d 693. 

*° Mary Grace Howey, P-H1954 T. C. Mem. Dec. Par. 54, 125. 
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of directors had the power to “retain the funds whether or not they chose 
to issue the certificates.” This suggests the absence of a prior mandatory 
obligation. 


In an unreported oral opinion on June 30, 1954, in Moe v. Earle (Civil 
No. 7074) the United States District Court for the District of Oregon held 
that the taxpayer there involved realized no income “in the year in which 
such amounts were deducted from the sums of money payable to the plain- 
tiffs for their fruit, or in the year in which such (revolving fund) certificates 
were issued to the plaintiffs,” but implied that any cash subsequently re- 
ceived upon redemption of the certificates would be income to the tax- 
payer in the year of redemption. ‘The amounts involved were specific 
retains from sales proceeds and not patronage refunds. 

On March 2, 1955, the United States Court of Appeals (Fifth Circuit) 
affirmed the earlier Tax Court opinion in B. A. Carpenter.* 

Finally, on October 28, 1955, Moe v. Earle was affirmed by a per curiam 
opinion, and, on April 9, 1956, the Supreme Court of the United States 
denied certiorari.*” 

As this is written, there are three views as to the patron’s tax respon- 
sibility: 

1. The position of the Internal Revenue Service, as stated above, is that all non- 
cash allocations of a farmer cooperative’s net margins made to a patron pursuant to 
a prior mandatory obligation must be taken into account in computing gross income 
of such patron in the year in which the patron is notified of the apportionment, 
except where they do not affect his business income. 

2. The Tax Court has held in several cases that such allocations should be taxed 
at the fair market value of the document or credit received, and one of these decisions 
has been affirmed by the United States Court of Appeals (Fifth Circuit). 

3. The United States Court of Appeals (Ninth Circuit) has said that such alloca- 
tions are not taxable at the time evidence thereof is issued to the cooperative patron. 
Presumably, by implication, the patron would be taxed only if and when he receives 
cash in redemption of such allocations or retains. A Federal district court in 
Oregon has applied the same rule to capital retains from the proceeds of the sold 
crop, even though the patrons in advance of delivery of the crop had authorized 
the cooperative to make such retains. This decision has been affirmed by the 
United States Court of Appeals (Ninth Circuit) and the Supreme Court has allowed 
this decision to stand. 


One author has suggested that this confusion can and should be elimi- 
nated by a return to the fundamental concepts and principles of cooperation 
developed in the cooperative tax cases.** If this were done, the applicable 
rules would be these: 


Where the “patronage contract” precludes the cooperative from ultimately divert- 
ing the net margins to its stockholders or members as such, it would seem that it 
obligates the cooperative to pay them to its patrons. In such cases, the patron’s 
authorization to the cooperative to invest his net margins in capital stock or some 
other kind of capital for him and to issue to him shares of stock or interests in the 
nonstock capital in performance of its obligation to pay him his net margins is, in 
substance and effect, a reinvestment for and by the patron. His income from such 
a transaction should be measured by the face value of his investment interest. 

On the other hand, if the cooperative is free to pay the net margins to its members 
or stockholders, but if it nevertheless does pay them to its patrons in a noncash 
“investment contract’? which the patron was not previously entitled to receive or 
obligated to accept, then the cooperative’s payment is voluntary. The measure of 
the patron’s income should be the market value of his investment interest without 
regard to the negotiable or nonnegotiable character of the piece of paper issued as 
convenient evidence of that interest. 


*! B. A. Carpenter v. Commissioner, 219 F. 2d 635. 
8 Moe v. Earle, 226 F. 2d 583, cert. den. 76S. Ct. 657. 
88 Nieman, op. cit. supra, n. 67, 164-166. 
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Corporations Organized to Finance Crop Operations 


Paragraph (16) of section 501 (c) of the Internal Revenue Code of 
1954 §* provides for exemption from Federal income tax of certain cor- 
porations set up for the purpose of financing crop operations by organi- 
zations which qualify under section 521. It reads as follows: 

(16) Corporations organized by an association subject to part III of this subchapter 
or members thereof, for the purpose of financing the ordinary crop operations of such 
members or other producers, and operated in conjunction with such association. 
Exemption shall not be denied any such corporation because it has capital stock, if 
the dividend rate of such stock is fixed at not to exceed the legal rate of interest in 
the State of incorporation or 8 percent per annum, whichever is greater, on the 
value of the consideration for which the stock was issued, and if substantially all such 
stock (other than nonvoting preferred stock, the owners of which are not entitled or 
permitted to participate, directly or indirectly, in the profits of the corporation, on 
dissolution or otherwise, beyond the fixed dividends) is owned by such association, 
or members thereof; nor shall exemption be denied any such corporation because 
there is accumulated and maintained by it a reserve required by State law or a 
reasonable reserve for any necessary purpose. 


Mutual Insurance Companies or Associations 


Farmers’ mutual insurance companies or associations meeting the pro- 
visions set forth in paragraph (15) of section 501 (c) of the Internal 
Revenue Code of 1954°° may qualify for exemption. The paragraph 
reads as follows: 

(15) Mutual insurance companies or associations other than life or marine (in- 
cluding interinsurers and reciprocal underwriters) if the gross amount received 


during the taxable year from interest, dividends, rents, and premiums (including 
deposits and assessments) does not exceed $75,000. 


Patronage Refunds 


HAT are patronage refunds? Originally they were called patronage 

dividends, but the trend now is to call them refunds. Actually they 
are not dividends at all in the sense in which the term is ordinarily em- 
ployed, but are savings. The aim of a cooperative, whether marketing or 
purchasing, is to operate on a cost basis, or as near thereto as practicable. 
Patronage refunds are simply a means of enabling associations to achieve 
this result more easily.*® 

As a Federal district court stated it, in one case: *” 

* * * Since October 24, 1844,..% * ~ the so-called) Rochdale. principles#have 
been recognized. * * * While these principles have been variously stated by dif- 
ferent authorities, they all agreed upon the inclusion therein of the principle that 
distribution of the surplus originating in the economic activity of an organization is 
in direct proportion to the participation of members * * *. 

Accordingly, he said: 

The patronage dividends to be paid to producers in a farmers’ cooperative need 
not be and should not be the same to every patron. 


Patronage refunds were held in a Mississippi case not to be a part of 


OSA Statel65226:UnS; GrA.501M(C), Gl6)e 

NORA Stat. 165; 265 SICVA S501) (oy A (1S0t 

*° Adcock, PATRONAGE DIVIDENDS: INCOME DISTRIBUTION OR PRICE ADJUSTMENTS, 
13 LAW & CONTEMPORARY PROBLEMS 505 (1948); Jensen, THE COLLECTING AND RE- 
MITTING TRANSACTIONS OF A COOPERATIVE MARKETING CORPORATION, 13 LAW & 
CONTEMPORARY PROBLEMS 403 (1948). 

" Bowles v. Inland Empire Dairy Association, 53 F. Supp. 210, 216. 
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the gross income of the cooperative, as it was obligated to return these 
amounts to the persons to whom they were paid.** 

In general, any business concern, whether cooperative or other- 
wise, May pay patronage refunds. Statutes ordinarily bar the payment 
of refunds or rebates by railroads and public utilities, but those engaged 
in private businesses may ordinarily make such payments so long as they 
do not conflict with the contract rights of shareholders.*® In a case arising 
in Oklahoma, the proprietor of a commercial cotton gin opposed the grant- 
ing of a license to a cooperative that desired to engage in the cotton ginning 
business because, he contended, the cooperative was specifically authorized 
to pay patronage refunds by the statute under which it was incorporated, 
while he was barred from doing so. The commercial operator, therefore, 
contended that he was denied the equal protection of the laws. ‘The 
Supreme Court of the United States found, however, that inasmuch as no 
law or regulation of the State had been adduced, which prohibited the 
commercial operator from the payment of patronage refunds, no discrimina- 
tion was involved.*® Patronage refunds are dependent on the success of 
the enterprise and are subject to its hazards. ‘They should be distinguished 
from rebates.”? 

The need for using patronage refunds arises principally, if not solely, in 
associations that have a fixed schedule of charges for the handling of 
products and associations that pay at the time of receipt for products to be 
handled. For instance, some cooperative elevators have a fixed charge per 
bushel for the marketing of the grain they handle, generally the same as 
the going rate charged by private operators, whereas others aim to pay 
the current price therefor. In each case it is contemplated that at the end 
of the year, or of a fixed period, the expenses and costs of operation of the 
association will be ascertained and that the amount remaining will be 
distributed among the members on the basis of the quantity of product, or 
the value thereof, marketed by the association for each of them. 

When associations have a schedule of charges, it is contemplated that 
the returns therefrom will more than cover all expenses of the association, 
but obviously it is unknown in advance what the exact amount of the 
expenses will be. Likewise, in the case of associations that pay the current 
price for the products handled, it is contemplated that the products will 
be sold for prices that will leave a balance after meeting all expenses; but 
the amount of this balance also is unknown in advance. At the end of the 
year, or of a fixed period, the expenses of the association are ascertained; 
and this amount, together with any other deductions such as for working 
capital or reserves, is subtracted from the total amount which has been 
received by the association for handling charges or from the total sale 
price of the product. The balance, or such portion thereof as the board 


8 State v. Morgan Gin Company, 186 Miss. 66, 189 So. 817. See also Gallatin 
Farmers Co. v. Shannon, 109 Mont. 155, 93 P. 2d 953; Uniform Printing and Supply 
Co. v. Commissioner, 88 F. 2d 75. 

*® But see Midland Cooperative Wholesale v. Ickes, 125 F. 2d 618. 

Corporation Commission of Oklahoma v. Lowe, 281 U.S. 431, 50 S. Ct. 397, 
74 L. Ed. 945. See also Guthrie Cotton Oil Co. v. Farmers’ Custom Gin, 156 Okla. 
16, 9 P. 2d 32; Southwestern Cotton Oil Co. v. Farmers’ Union Coop. Gin Co., 
165 Okla. 31, 24 P. 2d 658; Chickasha Cotton Oil Co. v. Cotton County Gin Co., 
40 F. 2d 846, 74 A. L. R. 1070; Choctaw Cotton Oil Company v. Corporation Com- 
mission of Oklahoma, 121 Okla. 51, 247 P. 390. 

* Bunn, Charles. GONSUMERS’ COOPERATIVES AND PRICE FIXING LAWS. 40 Michi- 
gan Law Review 2-165, 1941; Certified Grocers of California, Ltd. v. State Board of 
Equalization, 100 Cal. App. 2d 289, 223 P. 2d 291; Eaton v. Brock, 124 Cal. App. 
Zdal. 2605:b. 20.00. 
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of directors of the association deems advisable, is then returned to the 
patrons of the association on the basis of the volume, or of the value, of 
the products each marketed through the association.” 

It is apparent, therefore, that patronage refunds are a means of returning 
to patrons savings effected by cooperatives in marketing their products 
or purchasing their supplies. Manifestly, this is fundamental to coopera- 
tion, because there would be less incentive to cooperate if the savings 
effected in marketing expenses, or otherwise, could not be returned to 
patrons. Patronage refunds are based primarily upon products delivered 
and sold or upon purchases made and not upon the money invested. 

The amount of the patronage refunds to which a patron is entitled is 
ascertained, by some associations, in substantially the following manner: 
The total amount available for distribution among the patrons at the end 
of the year or other period is determined. ‘This amount is then divided 
by the volume of business handled by the association in terms, for instance, 
of cars, bushels, pounds, head, or the value of the product handled in 
dollars, or the amount paid to the association as handling charges. The 
figure thus found, when multiplied, for example, by the number of bushels 
handled for a given member, gives the amount of his patronage refund.®*° 
In other associations the patronage refunds are ascertained by dividing the 
total amount available for distribution by the total sale price of the prod- 
ucts handled and then multiplying the resulting percentage by the price 
received for the products of each patron. 

Patronage refunds, it may be assumed, would not be paid in many in- 
stances if, at the time the members of an association delivered their products 
to it or at the time of their sale, the association knew the exact amount it 
would cost to market the products of its members and provide for expansion 
purposes. It is apparent that patronage refunds are the result of necessity, 
in many instances at least, and that they simply furnish a medium by which 
the undertaking of the association to operate on a cost basis, or as near 
thereto as possible, may be carried out. 

A novel case involving patronage refunds arose in Kansas * in which 
the plaintiff, who was not only a farmer and a stockholder in the defendant 
corporation but was also engaged in the grain business, was held not to be 
entitled to patronage refunds on grain that he had purchased from the 
corporation, but that the other shareholder patrons were entitled to the 
amount involved. ‘The statute of Kansas under which the elevator com- 
pany was incorporated, provided that, after the payment of a fixed dividend 
upon stock, the remainder of its earnings should be prorated to its several 
stockholders upon the basis of their purchases or sales, or on both. The 
court was of the opinion that the purchase by the plaintiff of grain from the 
elevator on a commercial basis was not such a purchase as was contemplated 
by the statute and, hence, that he was not entitled to patronage refunds. 

The Grain Futures Act of September 21, 1922,°° provides that the 
Secretary of Agriculture may designate any board of trade as a “contract 
market,” if among other things— 
the governing board thereof does not exclude from membership in, and all privileges 


on, such board of trade, any duly authorized representative of any lawfully formed 
and conducted cooperative association of producers having adequate financial re- 


* Sometimes the distribution is only among patrons who are members. In such 
case, only that part of the distribution which represents the margins on the member 
business is a true patronage refund. 

* Mooney v. Farmers’ Mercantile & Elevator Co., 138 Minn. 199, 164 N. W. 804. 

* McClure v. Cooperative Elevator & Supply Co., 105 Kan. 91, 181 P. 573. 

*° 42 Stat. 998, 1000, 1001. . 
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sponsibility which is engaged in cash grain business, if such association has complied, 
and agrees to comply, with such terms and conditions as are or may be imposed law- 
fully on other members of such board: Provided, That no rule of a contract market 
shall forbid or be construed to forbid the return on a patronage basis by such coop- 
erative association to its bona fide members of moneys collected in excess of the 
expense of conducting the business of such association. 


The Supreme Court of the United States, in passing upon and uphold- 
ing the constitutionality of the Grain Futures Act,®® referred particularly to 
the paragraph of the statute in part quoted above and said: 


Nor do we see why the requirement that the relation between them and this repre- 
sentative, looking to economy of participation on their part by a return of patronage 
dividends, should not be permissible because facilitating closer participation by the 
great body of producers in transactions of the Board which are of vital importance 
to them. It would seem to make for more careful supervision of those transactions 
in the national public interest in the free flow of interstate commerce. 


The State of Kansas passed a statute *’ requiring boards of trade in that 
State which were not operating under the Federal Grain Futures Act to 
admit cooperatives. This act specifies that the making of refunds by a 
cooperative shall not be a cause for exclusion. This statute was passed upon 
and upheld by the Supreme Court of Kansas,®* and in the opinion the 
court said: 


The sole objection is that plaintiff sees fit to distribute its profits in a manner 
objectionable to defendant. One is tempted to inquire: What concern is it of 
defendant what plaintiff does with its profits, whether it retains them for additional 
working capital, or disburses them to its stockholders? And if it does disburse them 
to its stockholders, why should defendant be concerned with the basis of such 
disbursement, so long as it is satisfactory to plaintiff and its stockholders, and in 
conformity with the statute under which it was created? It may be doubted whether 
plaintiff's method of disbursing profits is correctly construed as a violation of 
defendant’s bylaws against rebating or refunding commissions. 


The Packers and Stockyards Act, 1921,°° recognizes the right of coopera- 
tive livestock market agencies to pay patronage refunds to their producer 
members. This statute was upheld by the Supreme Court of the United 
States." The Robinson-Patman Act permits associations of producers or 
consumers to pay patronage refunds.” In addition, there are certain other 
Federal statutes which recognize the right of cooperatives to pay patronage 
refunds.° 

Where a marketing agreement obligated a grower to deliver a certain 
percentage of his products to an association and the bylaws provided that 
patronage refunds were payable only to those growers who fulfilled their 
marketing contracts, a grower who failed to deliver the required percentage 
of his crop was not entitled to receive a patronage refund.* 

A nonmember patron of an association cannot compel it to pay him 
patronage refunds where its organization papers and procedure do not 
provide for doing so.° 


* Board of Trade of the City of Chicago v. Olsen, 262 U.S. 1, 43 S. Ct. 470, 
67.L.. Ed. 839. 

” Laws of Kansas 1925, ch. 6. 

*% Farmers’ Coop. Commission Co. v. Wichita Board of Trade, 121 Kan. 348, 
2400P251 1.513, 54 A7L. RY 295, writ oferror dismissedan 275°U, 87574, 48'S. Ct. 
17,72 Le Ed..433; 

42 Stat( 159,720. 8; VARS 

SO taford v2. allace,. 299, 9.49942 S. Gt. 39/, 66 La Eda735; 237Ac LAR. 229. 

* Quality Bakers of America v. Federal Trade Commission, 114 F. 2d 393. 

5 See Federal Statutes Mentioning Cooperatives, p. 247. 

* Rusconi v. California Fruit Exchange, 101 Cal. App. 750, 281 P. 84. 

® Farmers Truck Association v. Strawberry & Vegetable Auction, Inc., 163 So. 181 
(La. App.). 
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In two cases decided by the Supreme Court of Arkansas, it was held that 
nonmember tenants and sharecroppers of a landlord member of a coop- 
erative gin were entitled to a share of the patronage refunds paid by the 
gin to the landlord.* Both suits were against the landlords, but the court 
lay great stress on the fact that the organization papers of the gin required 
it to treat all patrons, members and nonmembers, alike in the distribution 
of patronage refunds. ‘The court said, in part: 

The making of such payments results in a refixing and reduction of the original 
charge for ginning and a corresponding increase in the net proceeds derived from 
the sale of cotton. The fact that the legal title to the cotton was in appellant does 
not lessen his obligation to pay over to appellees one-half of such net proceeds under 
the terms of their contract. In the absence of a stipulation in the contract to the 


contrary, appellees were, therefore, entitled to share equally with appellant in the 
patronage payments; * * *." 


As pointed out in the discussion regarding the liability of associations for ° 


Federal income taxes ® an association cannot qualify for “exemption” unless 
it deals with nonmembers on the same basis as that on which it deals with 
members. If such an association pays patronage refunds to its members 
it must likewise pay such refunds to its nonmember patrons. 

It is a fact frequently overlooked that virtually all persons who carry 
life insurance in a mutual company receive what amounts to patronage 
dividends or refunds. It is true that these dividends are not referred to 
as patronage dividends, but in essence they are practically the same thing. 
The undertaking of a mutual insurance company may be said to contem- 
plate the furnishing of insurance on a basis that will enable it to meet all 
of its obligations, including current and prospective expenses incident to 
maintaining and operating the company. At the end of a year or other 
period it is the practice for mutual insurance companies to ascertain the 
amount of the items referred to (due consideration being given to the 
risks and hazards involved) and then to return to the patrons or policy- 
holders sums of money called dividends which are based upon the amounts 
paid by the policyholders and found unnecessary for the purposes specified. 
An insurance company cannot determine in advance the precise amount 
which should be charged for insurance to cover the items in question, nor 
can a cooperative determine in advance the precise amount necessary to 
meet its expenses and any other necessary charges. ‘The insurance com- 
panies charge enough for the insurance to cover all possible contingencies, 
with the idea of returning any surplus to policyholders at the end of a 
given period. Cooperatives follow a like practice. 

It has been said that— 

So-called dividends upon life insurance policies are not really “dividends,” but are 
the return by a mutual company of the unearned portion of the premium for the 
past year, unearned because of saving in expected mortality, saving in expense load- 
ing, and increase in investment earnings over the expected 3% percent. To the 
extent of the combined savings due to these three elements, theoretically at least, the 
premiums paid in advance are regarded as having been excessive or unearned.” 

There is no magic or mystery about patronage refunds; they simply 
represent a practical means of achieving a given result, namely, the return 
to the members of an association of savings effected by it. 


* Houck v. Birmingham, 217 Ark. 449, 230 S. W. 2d 952; Collie v. Coleman, 223 
Ark. 206, 265 S. W. 2d 515. 

" Houck v. Birmingham, supra, at 955. 

® See Federal Income Taxes, p. 195. . 

* Williams v. Union Central Life Insurance Co., 291 U.S. 170, 54 S. Ct. 348, 
78 LO Ed. 711,92 A. L. R:693. 

* Atlantic Life Insurance Company v. Pharr, 59 F. 2d 1024, 1026. 
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Inasmuch as the amount of patronage refunds arises either from ‘“‘under- 
payments” by marketing cooperatives or “overpayments” to farm supply 
cooperatives, after operating costs and expenses have been deducted, it is 
clear that there is no basis for the payment of a patronage refund on account 
of current operations unless an association actually has a net margin avail- 
able for distribution to its patrons. It should be remembered that directors 
of an association act at their peril in authorizing the payment of refunds 
of any character unless the facts justify doing so." 

At common law the declaration of a dividend, whether patronage or 
otherwise, is a matter for action by the board of directors and not by the 
stockholders.'* But bylaws could provide for referring this matter to the 
members.'* 

In the absence of specific agreement or conditions to the contrary, divi- 
dends, whether patronage or otherwise, do not constitute a liability of an 
association until declared.‘* Following the declaration of a dividend it 
represents a debt of the corporation.*® 


Revolving-Fund Plan of Financing 


HE problem of how equitably to capitalize a cooperative so that the 

capital furnished by a particular member will bear a direct relation 
to his patronage and ultimately will be returned to him is believed by many 
competent cooperative leaders to be solved best through use of the revolving- 
fund plan of financing.'® 

Many cooperatives have begun business with a small amount of capital, 
which has been gradually increased from deductions or savings without 
giving to the respective patrons a clearly defined contingent right with 
respect to the sums that each by reason of his patronage has provided. 
Frequently, the early patrons of an association are largely responsible for 
building up its capital, while those who later become its patrons are not 
required to make comparable investments therein. Such inequalities are 
avoided by the revolving-fund plan of financing. 

Broadly speaking, this plan is one under which, after sufficient capital 
has been accumulated to justify doing so, money supplied by current patrons 
or others for capital purposes is used to retire the oldest outstanding invest- 
ments of patrons or others in its revolving fund. 

In marketing associations, under this plan, money for capital purposes 
is obtained principally from retains or deductions on a percentage or a unit 
basis, or from the sale of certificates of various kinds. In farm supply 
associations, the major part of the capital is usually obtained from savings. 
Such associations, instead of paying out patronage refunds in cash, pay them 


™ Fawkes v. Farm Lands Investment Company, 112 Cal. App. 374, 297 P. 47; 
Ellis v. French-Canadian Cooperative Association, 189 Mass. 566, 76 N. E. 207; 
Towles v. South Carolina Produce Association, 187 S. C. 290, 197 S. E. 305; Doss v. 
Farmers Union Coop. Gin Co., 173 Okla. 70, 46 P. 2d 950. 

® Callaway v. Farmers Union Cooperative Association of Fairbury, 119 Neb. 1, 
226 N. W. 802. 

sel bidi Nos 2: 

“Fruit Growers’ Supply Company v. Commissioner, 56 F. 2d 90, affirming 21 
BileAs3iS: 

* TI Fletcher cyCLOPEDIA CORPORATIONS, Perm. Ed., sec. 5365. 

* Sanders, S. D. “RETAINS” THAT NOBODY FEELS. 3 News for Farmer Coopera- 
tives 5-6. Farmer Coop. Serv., U. S. D. A. 1936; Sanders, S. D. ORGANIZING A 
FARMER’S COOPERATIVE. Farmer Coop. Serv., U. S. D. A. Circ. 18, 39 pp. 1956; 
Nieman, REVOLVING CAPITAL IN STOCK COOPERATIVE CORPORATIONS, 13 LAW & CON- 
TEMPORARY PROBLEMS 393 (1948). 
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by offset against the obligation of each patron to invest in the capital of 
the association.’ The resulting investment is evidenced by stock, some 
form of certificate of interest, or a book credit. 

The derivation of the name “revolving-fund plan” becomes more 
apparent when an association reaches the stage when the oldest investments 
of the patrons of previous years may be retired. It is only when an asso- 
ciation reaches this stage that its revolving fund begins to revolve. Money 
which is thus furnished by the patrons of an association for capital purposes 
should be regarded by them as an investment in their own association and 
not as an additional expense. It cannot be overemphasized that it takes 
money to go into business. Farmers, when they form and operate a coop- 
erative, are in business and should supply the required capital. 

There is a wide latitude with respect to the terms and conditions which 
may be adopted for the revolving-fund plan of financing.'® 

Accumulations or retains for capital purposes, under this plan of financ- 
ing, should be at least recorded on the books of the association as credits 
in favor of the proper persons. Generally, associations issue certificates to 
evidence ‘such, funds. These ‘certificates are. sometimes) reterred’ to, as 
“certificates of indebtedness,” “revolving-fund certificates,” “certificates of 
equity,” or “certificates of interest.” The terms and conditions of such 
certificates differ and the rights of the holders vary accordingly. 

Some associations organized with capital stock issue “certificates of stock” 
to evidence investments that increase the revolving fund. From a legal 
standpoint there appears to be no reason why an association formed with 
capital stock, as well as one formed on a nonstock basis, may not issue 
certificates other than certificates of stock. If an association revolves its 
capital stock, at least one share of voting stock should be held at all times 
by producers who are to continue as members of the association. If an 
association is formed with common and preferred stock, the preferred may 
be revolved while the common—usually issued on the basis of one share to 
each producer—would not be affected. 

If an association is to employ the revolving-fund plan of financing, its 
organization papers should clearly show how it is intended to function; 
nothing should be left to surmise or inference. If it is intended that interest 
be paid on such capital funds, definite provision should be made therefor. 
In some instances it is preferred to make the payment of interest optional 
with the board of directors and to provide only that interest may not exceed 
6 percent per annum. It is believed that, as a rule, the certificates issued 
should not have due dates and should be subject to retirement only at the 
discretion of the board of directors. If such certificates have due dates, 
the status as capital of funds which they represent is at least somewhat 
impaired, because ordinarily a suit may be brought against the association 
by the holder of such a certificate just as in the case of any other legal claim. 

It is believed to be the better practice for an association to acquire and 
maintain contingency reserves for the purpose of “insuring” that certificates 
issued or credits given for funds obtained for capital purposes will remain 


“ The practice of setting off the cooperative’s obligation against the patron’s obliga- 
tion is frequently referred to as paying the net margins ‘in’? stock or some other 
noncash form. The use of this “shorthand” way of speaking has tended to obscure 
the actual character of the transactions and the legal theory underlying them. It 
undoubtedly has contributed to some unsound analysis and thinking on the part of 
many people, especially those unfamiliar with the cooperative method of doing 
business. See, Nieman, MULTIPLE CONTRACTUAL ASPECTS OF COOPERATIVES’ BYLAWS, 
39 Minn. L. Rev. 136, 143 (1955). - 

** For suggested forms of bylaw provisions, see pp. 317-325. 
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at par. Such reserves are, of course, expected to operate as a cushion to 
absorb losses which an association may suffer. Reserves which are set 
aside for the meeting of contingencies should be allocated on the books of 
the association and revolved when circumstances warrant doing so. In 
case of losses, the interest of patrons in such reserves should be reduced 
on as equitable a basis as practicable and the bylaws of the association 
should give the board of directors authority to order such a reduction. 

As previously indicated, a sharp line of demarcation should be drawn 
between operating and maintenance expense items, and investments which 
the members of an association make in their association. 

The revolving-fund plan of financing is believed to be the most prac- 
ticable way of insuring that ultimately all the major contributions of 
patrons to the assets of an association may be returned to them. ‘The fair- 
ness of the plan should make it easier for an association to obtain members 
and to build up adequate capital. It provides a means by which the capital 
of an association increases as its volume of business increases. 

Many of the largest and most successful agricultural cooperatives use 
this method of financing.” It is being adopted not only by new associa- 
tions but by associations which have been operating for many years. 

The validity of the revolving-fund plan of financing has been specifically 
recognized.*° Yet it should be kept constantly in mind that a member 
of a cooperative, like a member of any other business corporation, may 
be an ordinary creditor thereof. He may make an outright loan to a 
cooperative and thus become a creditor in the sense in which that term 
is customarily used. Likewise, a member who supplies money to an asso- 
ciation may provide it subject to specific terms and conditions. In the 
absence of fraud, the courts will ordinarily enforce the terms of such 
agreements. 

To illustrate, in a case ** involving a cooperative formed by retail grocers 
to operate a wholesale agency, it appeared that bylaws were adopted pursu- 
ant to which 1 percent was added to all statements for the purpose of 
creating a credit reserve fund “to guarantee the accounts of all members 
with the Association who receive credit.” The bylaws further provided 
that the amount credited to each member’s reserve account “shall be re- 
turnable with interest upon the member ceasing to be a member of the 
Association,” less a pro rata percentage of losses sustained by the Associa- 
tion on account of credit extended to members. ‘The funds thus accumu- 
lated were not held out as constituting part of the assets of the cooperative. 
The wholesale agency was placed in bankruptcy and creditors thereof 
contended that the members had no claims against the bankrupt on ac- 
count of their contributions to the credit reserve fund, but the Court held 
otherwise. As agricultural cooperatives that use the revolving-fund plan of 
financing usually provide that the obligations of the association to the 


For example, Washington Cooperative Farmers’ Association, Seattle, Washing- 
ton; Dairymen’s League Cooperative Association, Inc., New York, N. Y.; and various 
associations comprising the Sunkist system in California. 

29 Reinert v. California Almond Growers Exchange, 9 Cal. 2d 181, 63 P. 2d 1114, 
70 P. 2d 190; Adams v. Sanford Growers’ Credit Corporation, 135 Fla. 513, 186 So. 
239; Ozona Citrus Growers’ Association v. McLean, 122 Fla. 188, 165 So. 625; 
Proodian v. Plymouth Citrus Growers Association, 143 Fla. 788, 197 So. 540; Parker 
v. Dairymen’s League Cooperative Association, Inc., 226 N. Y. S. 226, 222 App. Div. 
341: Loomis Fruit Growers’ Association v. California Fruit Exchange, 128 Cal. App. 
265, 16 P. 2d 1040. See Farmers Union Coop. Gin Co. v. Taylor, 197 Okla. 495, 
172 P. 2d 775. 

** Warner v. Schoner, 90 F. 2d 579. 
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holders of certificates issued in connection therewith are junior and sub- 
ordinate to the claims of other creditors, the opinion just discussed goes 
much further than a court ordinarily would be called upon to go in a case 
involving such a cooperative. ‘The status of certificates which are junior 
and subordinate to other claims is similar to that of stock certificates. 

As showing that borrowed money may be borrowed under such terms 
and conditions that it may be considered as capital and, therefore, may 
not be required to be shown on the books of a corporation as a liability, a 
case ?? in which a cooperative automobile insurance company issued for 
its preferred stock so-called retirable guaranty-fund certificates so as to 
enable the company to be exempt from the payment of Federal income 
taxes, is significant. It was held that the money evidenced by such cer- 
tificates was borrowed money though the certificates had no fixed maturity 
dates and their holders “had no right to enforce payment of them” and that 
the certificates did not have to be carried “as a liability on its books and 
statements.” 

Authority for the revolving-fund plan of financing is found in the general 
rule that a corporation may purchase stock which it has issued. ‘The general 
rule appears to be that: ”° 

A private corporation may purchase its stock if the transaction is fair and in good 
faith, if it is free from fraud, actual or constructive, if the corporation is not insolvent 
or in process of dissolution, and if the rights of its creditors are in no way affected 
thereby. 

In view of the fact that a corporation may, under the conditions stated 
in the foregoing quotations, purchase its capital stock, it appears that there 
should be no doubt of the right of a cooperative to revolve its capital which 
is evidenced by stock or other certificates, especially as in the usual situation 
a cooperative would not actually be depleting its capital because the amount 
of current contributions to capital would be equivalent to the amount of 
capital which would be retired, thus leaving the cooperative with sub- 
stantially the same amount of capital after the transaction had been com- 
pleted that it had prior thereto. In any event, there would appear to be 
no basis for applying a stricter rule to the retirement of funds in a revolving 
fund than is applied in an ordinary case involving the purchase of its own 
stock by a corporation. 

As previously indicated, an association may use stock, revolving-fund 
certificates, or a certificate bearing a different designation to evidence 
capital in the revolving fund. In fact, it is not indispensable that any 
form of certificate be issued to evidence such capital, if the bylaws of the 
association are clear and specific with reference thereto. In any instance 
in which it is clear that the obligation of an association to its members on 
account of money furnished by them for a revolving fund is junior and 
subordinate to the rights of creditors, it is believed that the right of the 
association to retire any part of the revolving fund is subject to the rights 


* Commissioner of Internal Revenue v. National Grange Mutual Liability Com- 
pany, 80 F. 2d 316. See also. Island Petroleum Company v. Commissioner of In- 
ternal Revenue, 57 F. 2d 992; Luckenbach v. McCahan Sugar Refining Company, 248 
U. $2139, 39:85 Ct153.63-L. Ed. \1/0;1 Ae RY1522s Stephensev.sSimpsonmas 
N. Y. S. 1608, 94 App. Div. 298; Schachne v. Corporation of Chamber of Commerce, 
LOQeMiscs Rep: 197.168, Ne Yaoaro 

* Porter v. Plymouth Gold Mining Company, 29 Mont. 347, 74 P. 938, 101 Am. 
St. Rep. 569. See also Griffin v. Bankers’ Realty Investment Company, 105 Neb. 
419, 181 N. W. 169; Howe Grain & Mercantile Company v. Jones, 21 Tex. Civ. 
App. 198, 51S. W. 24; Atlanta @ Walworth Butter & Cheese Association v. Smith, 
141 Wis. 377,123 Neo We 106, 32°L..R. A; GN/ES)) ato 7e bebe Amster eo wt 
Koeppler v. Crocker Chair Company, 200 Wis. 476, 228 N. W. 130. 
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of existing creditors. The law is well established that a corporation may 
not retire any part of its capital stock when to do so adversely affects the 
rights of current creditors to whom the association is indebted. 

In a Minnesota case ** involving a cooperative, it was said: 

To the extent that money, goods or stockholders’ notes were exchanged for the 
stock, the capital of the corporation was depleted. The capital was its own prop- 
erty, but it could not be withdrawn or distributed among stockholders without 
provision being first made for the full payment of corporate debts. 

In another case a corporation issued what were described as participating 
operation certificates, for which the purchasers paid $250 and on account 
of which they were entitled to receive $500, which was to be paid to the 
holders of these certificates out of funds obtained by setting aside in a 
bank | cent on each gallon of gasoline and 5 percent on other merchandise 
sold by each gasoline station concerned. The corporation was placed in 
the hands of a receiver and the court held that, inasmuch as the participat- 
ing operation certificates obligated the corporation issuing them to make 
payments on them only out of receipts from operations, the holders of 
the certificates were not entitled to claim any part of the funds which 
had been set aside in a bank (apparently subject to the order of the corpora- 
tion) with a view to ultimate distribution to the holders of the certificates; 
but, on the contrary, that the funds should be distributed only among the 
other creditors of the corporation.”° 

In a case °° in which a stock corporation issued what were called trade 
certificates, the corporation issuing them was placed in bankruptcy and 
the holder of certain of such trade certificates was held on account thereof 
to be a creditor whose rights were “founded upon an express contract.” 
A certificate entitled its holder to purchase goods of the corporation ‘‘at 
a profit not to exceed 10 percent” and provided that it should be taken 
into account in the payment of dividends; but the holder was guaranteed 
the payment of at least 8 percent per annum on the amount of money 
which he had “deposited” with the corporation. The court said: 

The fact that the certificate is payable in merchandise, after the end of two years, 
on the demand of the holder, in no way detracts from its value as an obligation to 
pay. 

In a Wisconsin case ** “participating operation certificates” were secured 
by a deed of trust on real estate. They were payable out of a fund to be 
created by the deposit in a bank for that purpose of | cent for every gallon 
of gasoline and kerosene sold by the corporation concerned which guaran- 
teed that the certificates would “be paid on or before ten years from the 
date hereof.” ‘The corporation was placed in bankruptcy and its trustees 
sold the real estate ‘“‘subject to all legal liens and encumbrances.” ‘The 
purchaser contended that it took title free from the deed of trust securing 
the certificates. It was urged that the holders of participating operation 
certificates had the status of “stockholders, profit-sharers, and coadven- 
turers,’ and not that of creditors, but the court held that as there was a 
definite promise to pay the certificates on or before 10 years from date, 
the relation between the corporation and the holders of certificates was 


* Tohn H. Lebens, as Receiver of the LeSueur County Cooperative Company v. 
Nelson, 148 Minn. 240, 181 N. W. 350, 352. See also Learmouth v. Caledonia 
County Cooperative Association, 109 Vt. 526, 1 A. 2d 732. 

> United States @ Mexican Oil Co. v. Keystone Auto Gas & Oil Service Co., 19 F. 
2d 624. See also Stephenson v. Go-Gos Company, 268 N. Y. 372, 197 N. E. 317; 
In re Hawkeye Oil Company, 19 F. 2d 151. 

*° In re Spot Cash Hooper Company, 188 F. 861, 863. 

* Kettenhofen v. Sterling Oil Company, 226 Wis. 178, 275 N. W. 425. 
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that of debtor and creditor and that the holders were thus entitled to the 
security afforded by the deed of trust. On the other hand where partici- 
pating operation certificates did not have a maturity date and were by their 
terms payable only out of proceeds arising in the operations of the business, 
it was held in bankruptcy that the holders of such certificates were “not 
creditors,.but.*» *) “-coadventurerse*:e ase cand thats the arightssofasuch 
holders were “subordinate to those of general creditors.” ** 

While the writer is of the opinion that the revolving-fund plan of 
financing may be adopted under the laws of any State, and that such a 
plan constitutes a valid contractual relationship for which there need be 
no specific statutory authority, the fact that some States have specifically 
authorized such a plan *® is some indication of the increasing recognition 
given to this cooperative device. 

Although a member may have withdrawn from an association, this does 
not give him.a right to receive his interest in a revolving fund, except at 
the time and in the manner stated in the bylaws.*° 

Whether blue sky laws of a given State are applicable to revolving-fund 
or other like certificates is a question which should be inquired into in 
every instance. In a Wisconsin case ** it was held that the corporation 
involved was prohibited from offering for sale certain so-called goodwill 
contracts unless and until a permit had been issued by the Railroad Com- 
mission of the State. In this case the court pointed out that the good- 
will contracts were neither stock on the one hand nor bonds on the other, 
but held that this did not prevent them from being a security within the 
definition of the statute. 

Courts have not infrequently been perplexed as to the character of par- 
ticular forms of certificates which were before them, primarily because of 
their hybrid character and their ambiguous provisions.” 

On principle it is believed that certificates issued by cooperatives, irre- 
spective of their designation, should be subordinate to the rights of general 
creditors for the reason that the members should finance and bear the risks 
of their own enterprise. The real status of certificates issued by an associa- 
tion should be apparent on their face. 


Associations Operating in Various States 


AY an association formed under the laws of one State do business in 
other States? At the outset it may be said that generally speaking 

the power of a corporation to act outside the State of its creation need not 
be expressly conferred, but may be implied; provided, of course, the State 
in which a foreign corporation does business consents, and also provided 
there is no restriction in its charter. The charter of a corporation is the 
same abroad as it is at home, and wherever it goes for business it carries 
its charter as the law of its existence. When a State permits a foreign 
corporation to come within its borders, it is presumed to have consented that 
the corporation may exercise all the power conferred by its charter and the 


In re Hawkeye Oil Company, 19 F. 2d 151,152. See also McAbee Powder & Oil 
Company v. Penn-American Gas Coal Company, 295 F. 630. 

* Iowa Code Ann., secs. 499.30, 499.33; Utah Code Ann., sec. 3-1-9. 

*° Reinert v. California Almond Growers Exchange, 9 Cal. 2d 181, 63 P. 2d 1114, 
70 P. 2d 190; Parker v. Dairymen’s League Cooperative Association, Inc., 226 
NeY?S.2267222"App: Dive oti 

* Brownie Oil Company v. Railroad Commission, 207 Wis. 88, 240 N. W. 827, 
87 A. L. R. 33. See also State v. Gopher Tire @ Rubber Co., 146 Minn. 52, 177 
N. W. 937, 938. a 

*? 28 Colum. L. Rev. 65. 


228 


laws pertaining thereto, unless prohibited from so doing by some direct 
enactment of the State or some rule of public policy.** 

If an association desires to enter into marketing contracts with pro- 
ducers in States other than that in which organized, must the association 
comply with the laws of those States respecting foreign corporations? All 
the States, it is believed, have statutes relative to foreign corporations doing 
business within their borders. If a cooperative formed in one State enters 
into marketing contracts with producers in another State, and the products 
covered by the contracts on delivery to the association are to be moved 
out of the State or delivered to the association outside the State in which 
grown, then it seems clear that an association would not be required to 
comply with the laws of the State with respect to foreign corporations." 

The situation would involve interstate commerce, and the Supreme 
Court of the United States has held that a corporation of one State may 
purchase goods in another State for shipment out of the State without the 
consent of the latter. The following quotation is taken from an opinion 
of the Supreme Court of the United States.*° 

A corporation of one State may go into another, without obtaining the leave or 
license of the latter, for all the legitimate purposes of such commerce; and any 


statute of the latter State which obstructs or lays a burden on the exercise of this 
privilege is pro tanto void under the commerce clause. 
* * * * * * * 

Where goods in one State are transported into another for purposes of sale, the 
commerce does not end with the transportation, but embraces as well the sale of 
the goods after they reach their destination and while they are in the original 
packages. Brown v. Maryland, 12 Wheat, 419, 446-447; American Steel © Wire 
Co: v. Speed, 192 U.S. 500; 519. On the same principle, where goods are pur- 
chased in one State for transportation to another the commerce includes the 
purchase quite as much as it does the transportation. 

* * * * * * * 

In no case has the court made any distinction between buying and selling or 
between buying for transportation to another State and transporting for sale in 
another State. Quite to the contrary, the import of the decisions has been that if 
the transportation was incidental to buying or selling it was not material whether 
it came first or last. 


In a Nebraska case ** it was urged that a cooperative incorporated under 
the laws of Kansas could not maintain a suit in Nebraska because the 
association had not complied with the laws of that State respecting foreign 
corporations, but the Supreme Court of Nebraska held that the association 
was engaged in interstate commerce and hence was not required to comply 
with the laws of Nebraska affecting foreign corporations. 

A number of the States have provisions in their statutes which specifically 
refer to cooperatives formed in other States.*7 In 1926, the laws of 
Indiana ** provided as follows: 


(1) Before any foreign corporation without capital stock and not for pecuniary 
profit shall be permitted or allowed to transact business or exercise any of its cor- 
porate powers in the State of Indiana, it shall be required to file in the office of the 


33 Milton-Freewater & Hudson Bay Irrigation Co. v. Skeen, 118 Ore. 487, 247 P. 
OO 8 OAs 

% Currin v. Wallace, 306 U. S. 1, 59 S. Ct. 379, 83 L. Ed. 441. But see Gwin, 
White & Prince, Inc. v. Henneford, 193 Wash. 451, 75 P. 2d 1017. 

> Dahnke-Walker Milling Co. v. Bondurant, 257 U.S. 282, 283, 290, 291, 42 S. 
Ct. 106, 66 L. Ed. 239. See also Currin v. Wallace, 360 U.S. 1, 59 S. Ct. 379, 83 L. 
Ed. 441. 

%° Nebraska Wheat Growers’ Association v. Norquest, 113 Neb. 731, 204 N. W. 798. 

87 Cooperative Corporation’s Law, sec. 76, McKinney’s Consolidated Laws of 
New York, Ann. 

88 Burn’s Indiana Statutes, §§ 4925, 4927 (repealed by acts of 1935, c. 157, § 34). 
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secretary of state a copy of its charter or articles of incorporation, duly certified and 
authenticated by the officer who issued the original, or the officer with whom the 
original was filed or recorded... see ~ 

(3) The secretary of state, upon the admission of such foreign corporation to do 
business in the State of Indiana, shall issue a certificate and shall state in such 
certificate of authority to do business issued by him the powers and objects of said 
corporation which may be exercised in this State, and no corporation shall by this 
certificate of the secretary by [be] authorized to transact any business in this State 
for the transaction of which a corporation can not be organized under the laws 
of Indiana. 


The Dark Tobacco Growers’ Cooperative Association, incorporated under 
the Cooperative Act of Kentucky, applied for and received a license to do 
business in Indiana. It successfully brought suit on the contract it had 
entered into with a producer in Indiana.*® One of the defenses inter- 
posed was that an association similar to the Dark Tobacco Growers’ Co- 
operative Association could not have been organized in the State of Indiana 
and hence that the license to do business in the State that had been issued 
to the association was void. It will be observed that the statutory provi- 
sions quoted above authorize the granting of licenses to do business in the 
State to associations of a type that could have been formed in the State 
of Indiana. 

In the case under discussion it was claimed that the association was en- 
gaged in interstate commerce, but the court pointed out that the application 
for a license appeared to be an admission that the association was not en- 
gaged in such commerce. The court further pointed out that there was no 
allegation in the complaint of the association that the contract sued on 
was a part of an interstate commerce transaction. ‘The court, however, 
said: “If the contract entered into had been a part of a transaction con- 
nected with interstate commerce, such license would not have been 
necessary.” 

If a California corporation ships a carload of fruit to a commission merchant in 
New York to be sold by him on agreed factorage, is the California corporation doing 
business in New York within the meaning of its statutes of this character? If it 
contracts to ship 1,000 carloads during the year on the same terms, is it violating 
the statutes of New York, unless it obtains a license to do business there? “° 

The answer to the foregoing questions is “No.” In addition, a number 
of the State courts, independent of interstate commerce, have held that 
their laws respecting foreign corporations do not apply when the corpora- 
tions only ship goods into their States to be sold by factors or commission 
men. ‘The answers just given will be amplified later. 

The general statute of each State regarding the right of a corporation 
formed in another State to do business within its borders is as applicable 
to incorporated cooperatives as to other corporations, unless the language 
of a particular statute is not broad enough to cover them, the associations 
are engaged in interstate commerce, or for some other reason such statutes 
are not by their terms applicable to them. 

Generally, application to do business in a State (other than the one of 
incorporation) must be made to the secretary of state of that State. Usually 
before permission to do business in the new State can be obtained, it must 
appear that a corporation could be formed in that State to engage in the 
business in which the applicant is engaged. Other usual requirements are 
2 ane place of business and a designated person upon whom process may 

e served. 


® Dark Tobacco Growers’ Coop. Association v. Robertson, 84 Ind. App. 51, 150 
N. E./106; 110. , 
*® Butler Bros. Shoe Co. v. United States Rubber Co., 156 F. 1, 6. 
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A State has the right to exclude the corporations of other States *1 except 
that a State may not exclude or impose conditions on a corporation that 
is engaged in interstate or foreign commerce.*”? As a part of interstate 
commerce, a corporation of one State has the right to ship goods into 
another State and there sell them in the original packages without the 
leave or license of that State. Again, a corporation of one State may 
purchase goods in one State for shipment to another without the consent 
of the latter State.** A single isolated act or transaction does not con- 
stitute doing business in a State. 

It is immaterial how a cooperative markets its products in another State 
provided they are sold in the original packages or are shipped into the 
State in response to orders previously obtained for them.*° 

In a leading case decided by the United States Supreme Court *° it ap- 
peared that the State of Michigan imposed an annual tax of $300 upon 
the business of selling brewed or malt liquors. Citizens of Wisconsin, en- 
gaged in manufacturing such liquors in that State, owned a warehouse 
in Michigan to which they shipped and in which they stored their liquor 
for sale in the original packages. Neither they nor their agent paid the 
tax, but the agent sold the liquor and was arrested and convicted for a 
violation of the law. ‘The Supreme Court, in holding that the State of 
Michigan did not have the right to impose the tax, either on the citizens 
of Wisconsin or upon their agent in Michigan, said: 

We have repeatedly held that no State has the right to lay a tax on interstate 
commerce in any form, whether by way of duties laid on the transportation of the 
subjects of that commerce, or on the receipts derived from that transportation, or 
on the occupation or business of carrying it on, for the reason that such taxation is a 


burden on that commerce, and amounts to a regulation of it, which belongs solely 
to Congress. 


In another case,*’ the Supreme Court of the United States said: 


We have repeatedly decided that a State law is unconstitutional and void which 
requires a party to take out a license for carrying on interstate commerce, * * *. 


It will be appreciated that the term “original packages” refers to the 
barrels, boxes, or other containers in which substantial quantities of the 
product involved are transported. 

Entirely independent, apparently, of the fact that interstate commerce 
was involved, a number of the supreme courts have held that a foreign 
corporation was not doing business in the State when it appeared that the 
foreign corporation consigned products to a commission merchant or factor 
in the State to be sold.* These cases apparently were decided upon the 


" Pembina Consolidated Siluer Mining & Milling Co. v. Pennsylvania, 125 U. 8. 
bos ConGibefaces lish 690, 

2 Dahnke-Walker Milling Co. v. Bondurant, 257 U. S. 282, 42 S. Ct. 106, 66 
Velde ou- 

> Ibid: ny 4.2: 

“4 Cooper Manufacturing Co. v. Ferguson, 113 U.S. 727, 5 S. Ct. 739, 28 L. Ed. 
bet 

* Caldwell v. North Carolina, 187 U.S. 622, 23 S. Ct. 229, 47 L. Ed. 336. 

6 Lyng v. Michigan, 135 U.S. 161, 166, 10 S. Ct. 725, 34 L. Ed. 150. 

“ Crutcher v. Kentucky, 141 U. S. 47, 58, 11 S. Ct. 851, 35 L. Ed. 649. 

* Allen v. Tyson-Jones Buggy Co., 91 Tex. 22, 40 S. W. 393; In re Hovey’s Estate, 
9 Pa. Dist. Rep. 183, affirmed in 198 Pa. 385, 48 A. 311; Cooper Rubber Co. v. 
Johnson, 133 Tenn. 562, 182 S. W. 593; Bertha Zinc @ Mineral Co. v. Clute, 27 
N. Y. S. 342, 7 Misc. Rep. 123,57 .N. Y. St. Rep. 70; Badische Lederwerke v. Capitellt, 
155 N. Y. S. 651, 92 Misc. Rep. 260. See also Patent Royalties Corporation v. Land 
O’Lakes Creameries, Inc., 11 F. Supp. 103; Universal Oil Corporation v. Falls Rubber 
Gonteo Okla, 4201110 R220 296. 
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theory that it was the factor or commission man that was engaged in 
business in that State and not the foreign corporation. 

It is submitted that a cooperative formed in one State, and marketing 
its products in another, cannot be required to comply with the laws of the 
latter State respecting foreign corporations if it sells its products in the 
original packages in which they are shipped into the State through a com- 
mission man, factor, or broker, or through the medium of its own exclusive 
agent located in that State. Nor may the latter State impose a tax for 
doing business, either on the cooperative or upon its agent, on account of 
such business. 

Generally, a State has the right to oust a corporation for violating 
its laws. The Burley Tobacco Growers’ Cooperative Association, in- 
corporated under the laws of Kentucky, complied with the laws of Ten- 
nessee relative to foreign corporations and began to do business in that 
State. Later the State of Tennessee instituted ouster proceedings against 
it on the ground that the association had been guilty of coercion in obtain- 
ing contracts and was seeking to restrain trade unreasonably. It was held, 
however, that the association was not guilty of the things charged and that 
it was entitled to do business in Tennessee.*® 

A distinction should be drawn between the right of a State to tax physical 
property within its borders as contrasted with the right of an individual 
or corporation to engage in interstate commerce within the State. Physical 
property, such as commodities,°° trucks, buildings, or equipment, owned 
by a cooperative in a State other than that in which it is organized, or similar 
property owned by the agent of the association in that State, is subject to 
the normal and customary property taxes free from discrimination within 
that State.* 

If a cooperative or other corporation is doing an intrastate business in a 
State other than that in which it is organized, it is a serious matter for it to 
fail to comply with the laws of that State regarding foreign corporations. 
In many States an association could not sue in the courts of the State, nor 
could it enforce its obligations in the Federal courts if it had failed to comply 
with such laws.*? In Tennessee, the shareholders of a foreign corporation, 
under the circumstances in question, were held liable as partners.®** In 
Colorado and some other States the officers and agents of such a corpora- 
tion are by statute made personally liable.™ 

When a cooperative formed in one State is operating in another, the 
existence and extent of the right of its members to control the actions of 
its officers or agents and the relation of the members to the association are 
determined by the law of the State in which it was incorporated, even 
though this question arises in the latter State.°° 

As a general rule, the courts of one State will not take jurisdiction of the 
internal affairs of a corporation incorporated in a different State.°® 


*® Tennessee V. Burley Tobacco Growers’ Coop. Association, 2 Tenn. App. Rep. 674. 
°° Sonneborn Bros. v. Cureton, 262 U.S. ue 43 8. Ct. 643, 67 L.Ed. 1095. 
Southern Ry. Co. v. Kentucky, 274 U. 16,64 is. Ct. 542, 71 L. Ed. 934. 
* Woods v. Interstate Realty Co., 337 U. Pi 535, 69;S2Gt.2 12354 93elsa Edel 524, 
° Cunnyngham v. Shelby, 136 Tenn. 176, 188 S. W. 1147, L. R. A. 1917B 572. 
SL TItISNN RGIMmery Sones. 2820s .Ce Ey SHIA BA Oya lhe OAS AR, 3/09: 
°° Farmers Educational and Cooperative Union of America, Minnesota Division v. 
Farmers Educational and Cooperative Union of America, 207 Minn. 80, 289 N. W. 
884; Schwabe v. American Rural Credits Association, 104 Neb. 46, 175 N. W. 673. 
°° Farmers Educational and Cooperative Union of America, Minnesota Division 
val er Educational and Cooperative Union of America, 207 Minn. 80, 289 N. W. 
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The Supreme Court of the United States has said: 


In order to hold a foreign corporation not licensed to do business in a state 
responsible under the process of a local court the record must disclose that it was 
carrying on business there at the time of attempted service.” 


If an association is doing business in a State, it may be sued therein.** 


Associations and Third Persons 


| ie PRODUCTS in the custody of an association are damaged, for in- 
stance, by fire caused by the negligence of a third person, an association 
may bring suit for the recovery of the damages in question.” Again, if 
a person has entered into a contract with an association to buy a specified 
quantity of products, the association may sue for failure to comply with the 
contract.°° Conversely, if a cooperative enters into a contract to sell a 
specified quantity of products, ordinarily it may be sued successfully for 
failure to abide by the contract.®' Cooperatives like other concerns may be 
compelled through the remedy of specific performance to perform contracts 
which they have made; and in a certain case a cooperative was given the 
alternative of delivering its preferred stock in payment for warehouses or 
of responding in damages.*? It should be remembered that if an asso- 
ciation makes an unconditional contract to sell a specified quantity of 
products, the contract is binding, and damages may be recovered for its 
breach unless its performance was prevented by law, an act of God such 
as floods, or the other party. An association should include exceptions in 
its selling contracts covering contingencies such as strikes which may prevent 
the association from performing its contracts. 

Cooperatives like other business concerns, should exercise care to have 
the contracts they enter into with third persons clear and definite. That 
ambiguous contracts may lead to legal difficulties is well illustrated by 
a Washington case in which the facts were somewhat equivocal.®* In this 
case a cooperative successfully contended that the defendant had pur- 
chased a carload of strawberries from it and was not acting simply as a 
broker in the sale of the strawberries. It was held also that a check which 
was received and cashed by the association from the defendant did not 
amount to an accord and satisfaction of the obligation because it was not 
submitted as “payment in full, nor was the remittance accompanied by 
any act or declaration which would amount to a condition that the money 
tendered, if accepted, would be accepted as a satisfaction in full.” 


International Harvester Co. v. Kentucky, 234 U.S. 579, 34 S. Ct. 944, 58 L. 
Ed. 1479. See also Farmers’ Union Livestock Commission, Inc. v. District Court of 
Seventh Judicial District, 93 Utah 181, 72 P. 2d 448. 

° Patent Royalties Corp. v. Land O’ Lakes Creameries, Inc., 11 F. Supp. 103; 
Eastern Livestock Cooperative Marketing Association v. Dickenson, 107 F. 2d 116. 

® Louisville @ Nashville Railroad Co. v. Burley Tobacco Society, 147 Ky. 22, 143 
S. W. 1040. 

°° National Importing Co. v. California Prune and Apricot Growers, Inc., 85 Ind. 
App. 315, 151 N. E. 626; Tustin Fruit Association v. Earl Fruit Company, 6 Cal. 
Unrep. 37, 53 P. 693; Consumers Cooperative Association v. Sherman, 147 Neb. 
901, 25 N. W. 2d 548. 

* Eskew v. California Fruit Exchange, 203 Cal. 257, 263 P. 804. 

° Tri-State Terminal Company v. Washington Wheat Growers’ Association, 134 
Washoloe250 Paso. 

8% Three Rivers Growers’ Association v. Pacific Fruit and Produce Company, 159 
Wash. 572, 294 P. 233, 235. See also on the question whether a check is satis- 
faction of an indebtedness, Staples v. Growers’ Finance Corporation, 44 Ga. App. 451, 
161 S. E. 675; Work v. Associated Almond Growers of Paso Robles, 102 Cal. App. 
232, 282 P. 965; Blue Ribbon Creamery v. Monk, 168 Miss. 130, 147 So. 329, 782. 
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In another case a seller of livestock unsuccessfully contended that an 
association had bought his livestock and had not acted as agent for their 
sale.°4 

Generally speaking, if an agent exceeds his authority his principal is 
not bound. An association entered into a sales-agency contract with a 
distributor, covering the disposition of onions received by the association 
from its members. The distributor then entered into a contract with an- 
other party, purporting to authorize this party to make sales of onions. 
The association was not bound by this contract, as the distributor exceeded 
his authority as specified in the sales-agency contract, and the association, 
on learning of this fact, refused to acquiesce therein.® 

If a cooperative is purchasing a business, including its goodwill, a stipu- 
lation should be included in the contract of purchase precluding the 
seller from engaging in the same business in the same town if the association 
desires to prevent the seller from doing so,°° otherwise, the general rule 
is that the seller is not barred from again engaging in business in the 
same town.*? 

In a number of cases contracts entered into by milk bargaining coop- 
eratives with milk distributors for the purpose of bringing about a market 
pool so that all producers similarly situated will be paid the same price 
for their milk have been held valid.** 

As a person’s acts usually speak louder than his words, where a repre- 
sentative of an association took possession of warehouses covered by a con- 
tract, declarations made by the representative that the possession taken was 
only a qualified one did not have the effect of modifying the original 
contract.” 

Whether money left with a bank results in the relation of bailor and 
bailee, or in that of debtor and creditor, depends upon the terms and 
conditions under which the money was left with the bank.’° In the first 
instance the association would be entitled to priority in the event of in- 
solvency of the bank, while in the second case it would not; and an 
agreement for the bank to pay interest indicates a debtor-creditor 
relationship."! 

While it has been held that a milk association may be enjoined from 


* Eastern Livestock Cooperative Marketing Association v. Dickenson, 107 F. 2d 
116. 

® Eck Company v. Coachella Valley Onion Growers’ Association, 102 Cal. App. 1, 
282 P. 408. 

® Dairymen’s League Coop. Association, Inc. v. Weckerle, 160 Misc. 866, 291 
N. Y.S. 704. 

% Farmers’ Cooperative Elevator of Fowler v. Sturgis © Sons, 226 Mich. 437, 198 
N. W. 191. 

8 Stark County Milk Producers’ Association v. Tabeling, 129 Ohio St. 159, 194 
N. E. 16, 98 A. L. R. 1393; Dairy Cooperative Association v. Brandes Creamery, 
147 Ore. 488, 30 P. 2d.338,. 147. Ore. 503, 30 BR: 2d’ 344; United States v. Rock 
Royal Cooperative, Inc., 307 U. S. 533, 59 S. Ct. 993, 83 L. Ed. 1446; Hood 
GS Sons, ine. VaUnitedsStates, 3U/)L)cS. 2 066,.800) OmGtaeL Oto oe wel oe 
Connecticut Milk Producers’ Association v. Brock-Hall Dairy Co., Inc., 122 Conn. 
482, 191 A. 326. 

° Tri-State Terminal Company v. Washington Wheat Growers’ Association, 134 
Wash, 519; 236:P.+75. 

® Bank of Aurora v. Aurora Coop. Fruit Growing & Marketing Association, 91 
S. W. 2d 177 (Mo. App.) ; Oak Grove Farmers’ Mutual Ins. Co. v. Almena State 
Bank of Almena, 216 Wis. 182, 256 N. W. 696; California Livestock Commission 
Co. v. Button, 40 Ariz. 65, 9 P. 2d 414; Florida Citrus Exchange v. Union Trust Co. 
of Rochester, 244 App. Div. 68, 278 N. Y. S. 313. 

é See v. Dark Tobacco Growers’ Cooperative Association, 247 Ky. ~301, 57 

NY ecsn: 
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injuring a milk distributor in the operation of his business,’2 in another 
case the court held that a milk distributor had no cause of action against 
a milk association for diverting milk from the milk distributor, unless the 
milk distributor could show that but for the acts of the association he would 
have obtained a sufficient supply of milk to meet his needs.”° 

Where a member of an association assigned his claim against it on 
account of commodities delivered by him under his marketing contract, 
the member no longer had an interest in the claim which was subject to 
attachment."* A cooperative as a debtor can assert against an assignee of 
the debt a counterclaim based on the obligation of his assignor maturing 
subsequent to the assignment but before notice thereof to the association.” 

An association which is not a member of another cooperative may by 
contract become liable for obligations incurred by the other cooperative.” 

As illustrating the flexibility of the law of contracts a Minnesota case ™ 
is of interest. In this case certain persons sold a stock of merchandise to a 
cooperative and agreed to look for payment only to the proceeds derived 
from sale of such stock, which was to be sold “as rapidly as possible.” The 
contract of sale was held valid. 

Inasmuch as the jury found that a chick association had agreed to bear 
all losses which might arise from the purchase of chicks in case they de- 
veloped a disease, the purchaser had the right to recover not only the 
purchase price of the chicks after their return, but also all other losses 
arising from their purchase."® 


Hedging 


Inasmuch as hedging is so widely practiced by cooperatives which handle 
agricultural commodities that are dealt in on future markets or exchanges, 
a brief explanation of hedging appears in order. Hedging is regarded as a 
type of insurance.‘? When an association or a producer *° of grain, for 
instance, desires to effect a hedge with respect to spot grain, or with re- 
spect to grain which is being produced, a sale is made of substantially a 
corresponding amount on a grain futures market or exchange. ‘The spot 
grain, or the grain that is being produced, might be used for the making 
of delivery of the grain sold in the futures market, but this is seldom done. 
Ordinarily, on the sale of the actual grain the seller buys an amount of 
grain in the futures market equal to that previously sold in that market and 
thus the transaction in futures is closed. Normally, it is expected that 
if the price of grain declines the “profits” made on the grain sold in the 
futures market will approximate the “loss” taken on the actual grain, so 
that the transaction in theory results in the seller obtaining a net price for 
his actual grain approximating the price at which the grain was sold in the 


2 Pure Milk Producers’ Association of Greater Kansas City Territory v. Bridges, 
146 Kan. 15, 68 P. 2d 658. 

8 Hy-Grade Dairies v. Falls City Milk Producers’ Association, 261 Ky. 25, 86 
S. W. 2d 1046. 

™ Stivers v. Steele (Burley Tobacco Growers Association), 230 Ky. 700, 20 S. W. 
Osh de 

® Maryland Cooperative Milk Producers v. Bell, 206 Md. 168, 110 A. 2d 661. 

*® New York Canning Crops Coop. Association, Inc. v. Slocum, 126 Misc. Rep. 30, 
ZI2IN RY 5.208 4) 

7 In re Blue Earth County Cooperative Company, 139 Minn. 231, 166 N. W. 178. 

8 Letres v. Washington Cooperative Chick Association, 8 Wash. 2d 64, 111 P. 2d 
594. 

® Fraser v. Farmers’ Cooperative Company, 167 Minn. 369, 209 N. W. 33, reargu- 
ment denied 167 Minn. 369, 209 N. W. 913; Benson-Stabeck Company v. Reserva- 
tion Farmers’ Grain Co., 62 Mont. 254, 205 P. 651. 

°° Edgeley Cooperative Grain Company v. Spitzer, 48 N. D. 406, 184 N. W. 880, 
20 A. Le R. 1417. 
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futures market. When a handler of grain has contracted to deliver actual 
grain at a given time which he expects to acquire in the meantime, he may 
purchase a like amount of grain on a futures market and then on the pur- 
chase of the actual grain by him he sells the grain which he purchased in the 
futures market. In general, hedging contracts are valid.** 


Unincorporated Associations 


NASMUCH as some cooperatives are unincorporated, a discussion of 

the legal status of such associations and the rights and liabilities of their 
members is in order. An unincorporated association may be defined as 
a body of persons acting together without a charter, but employing to a 
ereater or less extent the forms and methods used by incorporated bodies 
for the prosecution of the purposes for which the body is formed.** 


Characteristics 


The liability of members of an unincorporated business association to 
third persons is the same as that of partners. In a Vermont case ** it 
was said: “Here a voluntary association, composed of many members, 
adopting bylaws, having an associate name, and providing for certain of- 
ficers and prescribing their duty, was but a partnership in the eyes of the 
law.” In the absence of a statutory or contractual provision on the sub- 
ject, the death or withdrawal of a member does not dissolve the associa- 
tion.** A partnership, on the contrary, under such circumstances is dissolved 
by the death or withdrawal of a member.*° 

Again, a corporation may sue or be sued in its own name, while at 
common law, and in the absence of a statute, an unincorporated associa- 
tion cannot maintain an action‘in its own name but must sue in the names 
of all the members composing it, however numerous they may be.*® Like- 
wise, such an association in the absence of a statute cannot be sued in 
its society name but the individual members must be sued.*’ A corpora- 
tion may take title to property in its own name, but an unincorporated 
association, in the absence of a statute, is ordinarily incapable as an organi- 
zation of taking or holding either real or personal property in its name.*® 


* Annotation “Nature and validity of ‘hedging’ transactions on the commodity 
market,” 20 A. L. R. 1422. See also Makeever v. Barker, 85 Ind. App. 418, 154 
N. E. 692; Clark v. Murphy, 142 Kan. 426, 49 P. 2d 973; South Carolina Cotton 
Growers’ Coop. Association v. Weil, 220 Ala. 568, 126 So. 637; Fagerberg v. Phoenix 
Flour Mills Co., 50 Ariz. 227, 71 P. 2d 1022. 

= 7G; J-S.-Associations, sec, 1; 

* Houghton v. Grimes, 100 Vt. 99, 135 A. 15, 18. 

** Burke v. Roper, 79 Ala. 138; Lindemann & Hoverson Co. v. Advance Stove 
Lda ante Ill. App. 423; Hossack v. Ottawa Dev. Association, 244 Ill. 274, 91 

© Scholefield and Taylor v. Eichelberger, 7 Pet. 586, 32 U. S. 986) 83L. Ed. 793. 

“St. Paul Typothetae v. St. Paul Bookbinders’ Union No. 37, 94 Minn. a a 
102 N. W. 725; Newton County Farmers’ & Fruit Growers Exchange v. Kansas City 
Southern Railway Co., 326 Mo.'617, 31 S. W. 2d 803; Old River Farms Company 
v. Roscoe Haegelin Company, 98 Cal. App. 331, 276 P. 1047. If an unincorporated 
association fails to comply with statutory requirements for bringing suit under the 
association name, it lacks capacity to sue in this form. Kadota Fig Association of 
Producers v. Case-Swayne Co., 73 Cal. App. 2d 815, 167 P. 2d 518. Nor can it 
file a cross complaint in an action filed against it. Case v. Kadota Fig Association 
of Producers, 207 P. 2d 86 (Cal. D. C. of App.). 

* Allis-Chalmers Co. v. Iron Molders’ Union No. 125, 150 F. 155; Board of Rail- 
road Commissioners v. Reed, 102 Mont. 382,58 P. 2d 271. | 

* Philadelphia Baptist Association v. Hart’s Executors, 4 Wheat. 1, 4 L. Ed. 499; 
rere ry aes Growers Association v. Brown, 50 Idaho 34, 293 P. 320, 51 Idaho 540, 
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How Formed 


Statutes have been passed in some States expressly authorizing indi- 
viduals to unite as a voluntary association under a distinctive name, but 
as a rule, the organization of unincorporated or voluntary associations is 
done independent of statutes. They are generally formed under the com- 
mon law right of contract. Just as A and B may enter into a contract with 
reference to doing some lawful act, so a larger number may associate 
for the accomplishment of a lawful objective. 

Provision may be made for any matter that is a legitimate subject of 
contract. ‘The qualifications of members may be prescribed, and causes 
for expulsion may be specified. A constitution is usually adopted which 
states the purposes of the association and other fundamental propositions 
relative to the organization. Bylaws are also usually adopted which pre- 
scribe the manner in which the objectives of the association are to be 
attained. ‘The constitution and the bylaws, or either of them, constitute 
a contract binding all those who agree to them. 

In a Michigan case * it was said: “The articles of agreement of such 
an association, whether called a ‘constitution,’ ‘charter,’ ‘bylaws,’ or 
any other name, constitute a contract between the members which the 
courts will enforce if not immoral, or contrary to public policy or the law 
of the land.” The foregoing was quoted approvingly in a Kansas case °° 
involving an antihorse-thief association, and it is believed it states the 
general rule.*t It follows that, inasmuch as a voluntary association rests 
on a contract or contracts, the rights or liabilities of members among them- 
selves are to be determined by the contracts involved in accordance with 
common law principles as modified or supplemented by statutes; and in the 
absence of a constitution or bylaws, the courts will apply the same legal 
rules for ascertaining the rights of the parties, weight being given to any 
usages or customs which may have been followed by the association.°? 

It should be remembered that in order for a constitution and bylaws, or 
either of them, to constitute a contract between an association and one 
claiming or alleged to be a member, he must have agreed to them, either 
by signing papers containing the constitution and bylaws, or by assenting 
to them in some other way.®? If one, in joining an association, signs its 
constitution and bylaws or assents to them in some other way and thus 
agrees to be bound by them, he is in no position to complain because he is 
required to comply with the rules and regulations of the association to 
which he agreed or because he is expelled from the association in accordance 
with them.” 

In a New York case® involving the New York Stock Exchange, in 
which it appeared that a former member had been expelled for cause, 
the court of appeals of that State said: 

The interest of each member in the property of the association is equal, but it is 
subject to the constitution and bylaws, which are the basis on which is founded the 
association. They express the contract by which each member has consented to be 
bound, and which measures his duties, rights, and privileges as such. It seems most 


clear to me that this constitution and the bylaws derive a binding force from the fact 
that they are signed by all the members, and that they are conclusive upon each 


8 Brown v. Stoerkel, 74 Mich. 269, 41 N. W. 921, 923,3 L. R.A. 430. 

° McLaughlin v. Wall, 86 Kan. 45, 119 P. 541. 

 Kalbitzer v. Goodhue, 52 W. Va. 435, 44 S. E. 264. 

® Ostrom v. Greene, 161 N. Y. 353,55 N. E. 919. 

*% Austin v. Searing, 16 N. Y. 112,69 Am. Dec. 665, and note. 

* State ex rel. Rowland v. Seattle Baseball Association, 61 Wash. 79, 111 P. 1055. 
*® Belton v. Hatch, 109 N. Y. 593,17 N. E. 225, 226, 4 Am. St. Rep. 495. 
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of them in respect to the regulations of the mode of transaction of his business, and 
of his right to continue to be a member. 


In another case ** it was said: 


The San Francisco Stock and Exchange Board is a voluntary association. ‘The 
members had a right to associate themselves upon such terms as they saw fit to 
prescribe, so long as there was nothing immoral or contrary to public policy or in 
contravention of the law of the land in the terms and conditions adopted. No man 
was under any obligation to become a member unless he saw fit to do so, and when 
he did and subscribed to the constitution and bylaws, thereby accepting and assenting 
to the conditions prescribed, he acquired just such rights, with such limitations and 
no others, as the articles of association provided for. 


Admission of Members in Unincorporated Associations 


It has been previously stated that an unincorporated association may 
prescribe the qualifications of members. It cannot be compelled to admit 
as members persons whom it chooses to exclude.*” 

In other words, the whole matter of the admission of members rests with 
the association. ‘This is well illustrated in the case of farmers’ telephone 
lines. ‘The question of whether membership can be sold with the farm 
in such instances has arisen. It is held that an association has the right to 
control its membership, and a purchaser of a farm merely by virtue of his 
warranty deed does not become a member of such telephone company.” 


Membership Nontransferable 


Membership in an unincorporated association is not transferable unless 
the constitution or bylaws provide that it shall be.°® The interest of a 
member in such an association is not devisable or transmissible, and his 
estate receives nothing therefrom on his death * in the absence of a con- 
tractual or statutory provision to the contrary. 


Control of an Unincorporated Association 


In the absence of an agreement to the contrary, within the scope of the 
objects for which an association was formed, whether such objects are 
mentioned in the constitution or other paper defining the objects of the 
association or are necessarily implied therefrom, a majority of the members 
possess authority to control the action of the association.2, The majority 
controls, however, only while the cooperative is doing those things for which 
it was organized. If it is desired to have the association do something 
different from that for which it was formed, unanimous consent is nec- 
essary.° 

Notice of Meetings 


If the constitution or bylaws provide how members shall be notified 
of meetings, they must be followed.* In general, all members are entitled 


** Hyde v. Woods, 94 U.S. 523, 24 L. Ed. 264. 

* Richardson v. Union Congregational Society of Francestown, JOo Neral 7 
Peto ten ae Co. v. Fisher, 157 Iowa 203, 138 N. W. 436, 42 L. R. A. 

Moore v. Hillsdale County Telephone Co., 171 Mich. 388, 137 N. W. 241; 
McMahon v. Rauhr, 47 N. Y. 67. 

* Sommers Vv. Reynolds, 103 Mich. 307, 61 N. W. 501; Mason v. Atlanta Fire Co., 
70 Ga. 604, 48 Am. Rep. 585. 

*4 Cyc. 310; Goller v. Stubenhaus, 134 N. Y. S. 1043, 77 Misc. 29; Ace. Bus 
Transportation "Company v. South Hudson County Boulevard Bus Owners’ Asso- 
ctation, 118 N. J. Eq. 31, 177 A. 360, affirmed in 119 N. J. Eq. 37, 180 A. 835. 

3 Abels v. McKeen, 18.N. Jaa. 462. 

" Kuhl v. Meyer, 42 Mo. App. 474. 
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to notice of all meetings and of the matters to be considered at such meet- 
ings. If matters of an unusual character are to be considered at a meeting, 
it is particularly important that the nature of the business be brought to the 
attention of each member.® 


Unincorporated Associations and Third Persons 


‘The liability of the members of an association that is not engaged in 
business has been said to rest upon the principles of agency.® An illustra- 
tion will make this more clear. In a Massachusetts case? the constitution 
stated that the association was formed to stimulate interest in the breeding 
of pigeons and bantams. It gave the board of directors charge of all public 
exhibitions of the society and required each member to pay an initiation 
fee and an annual assessment. An exhibition was held, and premiums 
were offered. ‘The expenses thereof were greater than the receipts. Cer- 
tain of the members paid the bills. They then brought suit against other 
members of the association to compel them to contribute their respective 
proportions of the loss sustained. The court said: 

Mere membership would not bind anybody for any further payment than the 
initiation fee and annual assessment; but such members as participated in a vote 
to incur further expenses for an exhibition with premiums, or as assented to be 
bound by such vote, would be bound thereby. 

In other words, only those members were liable who authorized the 
exhibition with premiums or who later ratified the act of holding such 
an exhibition. The other members were not liable. 

In a Michigan case * the members of a building committee of an unin- 
corporated religious society ordered lumber of a dealer for the building 
of a church. A dispute arose, and the dealer brought suit against the 
members of the building committee, and won. In holding the defendants 
liable, the court said: 

The church organization had no legal existence. It could neither sue nor be sued. 
The members of the society were not partners. Those of the society who were 
actually instrumental in incurring the liabilities for it are lable as either principals 
or agents having no legal principal behind them. Members of the society who either 
authorized or ratified the transactions are liable, while those who did not are exempt 
from liability. 

All the authorities apparently agree that, if a particular debt or obliga- 
tion was necessarily incurred for the express purpose for which the associa- 
tion was formed, each member thereof is liable. In a South Dakota case ® 
the following language was used with reference to this situation: 

* * * each member of an unincorporated or voluntary association is liable for 
the debts thereof incurred during his period of membership, and which had been 
necessarily contracted for the purpose of carrying out the objects for which the 
association was formed. 

In another case those in charge of an association were expected to make 
advances on the delivery of commodities, and to make other disbursements. 
The association had no capital. It was held that those in charge of the 


5 State ex rel Rowland v. Seattle Baseball Association, 61 Wash. 79, 111 P. 1055. 

oi...) ao. Associations, sec, 3.2: 

" Ray v. Powers, 134 Mass. 22. 

§ Clark v. O’Rourke, 111 Mich. 108, 69 N. W. 147, 148, 66 Am. St. Rep. 389. 

*Lynn v. Commercial Club of Witten, 31 S. D. 401, 141 N. W. 471. See also 
Little Rock Furniture Mfg. Co. v. Kavanaugh, 111 Ark. 575, 164 S. W. 289, 51 
L. R. A. (N. S.) 406, Ann. Cas. 1916A 848; Schumacher v. Sumner Tel. Co., 161 
Iowa 326, 142 N. W. 1034, Ann. Cas. 1916A 201; Dinsmore v. J. H. Calvin Co., 
214 Ala. 666, 108 So. 583. 
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association had implied authority to borrow money, with resulting liability 
to the members.*° 

The question sometimes arises as to the liability of officers of an unincor- 
porated association for debts contracted by them for the association. In 
the case of a business association the officers ordinarily are personally liable 
for its debts, but if they include a provision in the contract creating the 
obligation that they are not personally liable, then they are free from per- 
sonal responsibility for the debt. The secretary of the North Dakota Farm 
Bureau Federation, an unincorporated organization, brought suit against 
the federation and its officers to recover for services rendered by him for 
the federation. It was held that, as the officers of the federation stipulated 
that they were not to be bound individually, they were not individually 
liable upon the contract made with the secretary.” 

In an Arkansas case * it appeared that growers of sweetpotatoes took 
steps to form an incorporated cooperative for the purpose of curing and 
preserving potatoes. No corporation was formed, but persons selected as 
officers of the association by those interested in forming it executed two 
promissory notes in the name of the Ashdown Potato Curing Association, 
signing their own names as president and secretary, respectively. The 
money was used for building a potato-curing house. ‘The venture failed. 
In connection with the project, subscription lists for stock were circulated. 
A suit was brought on the notes against the two officers of the association 
and about 60 other persons who were alleged to have been interested. ‘The 
question for decision was who were liable on the notes. ‘The Supreme Court 
of Arkansas in passing on this question said: 

* * * it was a voluntary, unincorporated association, in effect a partnership, 
and * * * the only question in the case was the identity of the persons who 
composed the association at the time the notes in suit were executed. 

This case illustrates how those interested in the formation of an incor- 
porated association may, if the plans for incorporation fail, be held liable 
as members of an unincorporated association. 

If an unincorporated association is engaged in business the members are 
liable as partners to third persons. ‘This obligation is imposed by law on 
the members of such an association, and it is immaterial what the rules of 
the association provide on the subject of liability.** In a California case, 
suit was brought by the plaintiff against an unincorporated cooperative, 
and certain of its members, to recover the sale price of goods purchased by 
the association for use in its business. The association was composed of 
19 members. The plaintiff obtained a judgment against two of the mem- 
bers of the association, and they appealed on the ground that they could 
not be held individually responsible. In affirming the judgment of the 
lower court, the Court of Appeals of California said that the case came 
within the rule announced in volume 5, Corpus Juris, 1362, 1373, as 
follows: 

While as between the members of an unincorporated association, each is bound 


to pay only his numerical proportion of the indebtedness of the concern, yet as 
against the creditors, each member is individually liable for the entire debt, provided, 


” Tomlin v. Petty, 244 Ky. 542, 51S. W. 2d 663. 

Stiller VeleedsJO.Ne Le 07 2 oN Wie 

2 Harris v. Ashdown Potato Curing Association, 171 Ark. 399, 284 S. W. 755, 759. 

* Bennett v. Lathrop, 71 Conn. 313, 42 A. 634, 71 Am. St. Reps222: 

* Webster v. San Joaquin Fruit @ Vegetable Growers’ Protective Association, 32 
Cal. App. 264, 162 P. 654, 655. See also Burks v. Weast, 67 Cal. App. 745, 298 
P. 541; Case v., Kadota Fig Association of Producers, 207 P. 2d 86 (Cal._D. C. of 
App.) (dictum). 
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of course, the debt is of such a nature and has been so contracted as to be binding 
on the association as a whole * * *. An unincorporated association organized for 
business or profit is in legal effect a mere partnership so far as the liability of its 
members to third persons is concerned; and accordingly each member is individually 
liable as a partner for a debt contracted by the association. 

It should be borne in mind that the association involved in this case was 
organized for business purposes. This case illustrates one of the serious 
objections to unincorporated associations and, in turn, emphasizes one of 
the great advantages of an incorporated association in which generallv 
the members are not liable for the debts of the association. 


Money Must Be Used for Purpose Specified 
In a New Jersey case * it was said: 


* * * The vote must be for some purpose for which the money was contributed. 
A majority cannot devote the money of the minority, or even of a single member, 
to any other purpose without his consent. 

The rule that money can be used only for the purpose for which con- 
tributed appears settled.*® In the West Virginia case just cited, a retail 
outchers’ protective association was organized with a constitution which 
specified the purposes for which money could be used. Through dues 
paid by the members a fund of $1,800 was accumulated. There were 24 
members of the association. At a regular meeting 20 were present, and 
by a vote of 12 to 8 an order was passed to distribute all the money in the 
treasury except $100 among the members. Certain of the members who 
opposed this use of the money obtained an injunction preventing the dis- 
tribution of the money, and the supreme court of the State held that 
although a majority of the members present at the meeting had voted in 
favor of the distribution, yet it could not lawfully be diverted from the 
purpose for which contributed, as set forth in the constitution. 

Where certain members of an association formed a corporation this 
did not operate to transfer the assets of the association to the corporation, 
over the objection of some of the members.” 


Expulsion of Members 


It was pointed out earlier in this discussion on unincorporated associa- 
tions that the rights of the members between themselves was a contractual 
one and that the constitution and bylaws, or either of them, constituted a 
contract between the members. It follows that if the constitution or bylaws 
assented to by the members state causes for expulsion from the association, 
ordinarily the courts would afford no relief if a member were expelled in 
good faith for such a cause.** This is undoubtedly the general rule.’”® 
However, all rules of the association relative to expulsion must be followed.”° 

The constitution or bylaws of the association may place the entire 
matter of disciplining, suspending, or expelling members in a committee 


* Abels v. McKeen, 18N. J. Eq. 462. 

* Kalbitzer v. Goodhue, 52 W. Va. 435,44 S. E. 264. 

" Hamaty v. St. George Ladies’ Society, 280 Mass. 58, 181 N. E. 775. See also 
Strong v. Los Nietos @ Ranchito Walnut Growers’ Association, 137 Cal. 607, 70 P. 
734. 

*® Connelly v. Masonic Mutual Benefit Association, 58 Conn. 552, 20 A. 671, 9 
LRA. 428; 18 Am. St: Rep. 296; 7 C. J.S. Associations, sec. 25. 

* See preceding note and note in9 L. R. A. 428. 

© Farmer v. Board of Trade of Kansas City, 78 Mo. App. 557; Kelly v. Grand 
Circle Women of Woodcraft, 40 Wash. 691, 82 P. 1007; 7 C. J. S. Associations, sec. 25. 
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or like body.*! Such a provision in the constitution or bylaws, like other 
legal provisions in such instruments, is binding upon all members assenting 
to them. 

In a case involving an unincorporated communal society, the organization 
papers of which did not specify any causes for expulsion, it was held, where 
a member was expelled without just cause, that he was entitled to recover 
a pro rata part of “his heretofore undivided interest in the property of 
the society which had been acquired during his membership.” ** 

It has been said with reference to unincorporated associations that “* * * 
courts never interfere, except to ascertain whether or not the proceeding 
was pursuant to the rules and laws of the society, whether or not the pro- 
ceeding was in good faith, and whether or not there was anything in the 
proceeding in violation of the laws of the land.” ** It is believed this 
states the general rule. 


Withdrawing or Expelled Members Receive Nothing 


In the absence of a contract or statute on the subject, the rule appears 
to be settled that those who withdraw ** or are expelled * from an unin- 
corporated association are not entitled to compensation for their interest 
in the association and that they thereby lose all rights in the property of 
the association.*® Although a majority of the members of an association 
withdraw, the right of those who remain to continue the association appears 
clear, and this right carries with it the right to the property of the associa- 
tion.2” In a Michigan case 7° it was said: 


It has been many times decided that persons who withdraw from a voluntary 
association are not entitled to any portion of its property, and that those who remain 
have the right to the property of the association and its use so long as any of the 
members remain, and clearly withdrawing members ought not to decide the right 
of those not withdrawing to continue the association. 


Dissolution 


In the absence of a statutory or contractual provision to the contrary, 
an unincorporated association can be dissolved only by unanimous consent 
of the members.” Upon the dissolution of an unincorporated association, 
unless otherwise provided by its rules, its property after payments of its 
debts should be distributed pro rata among those who were members at 
the time of such dissolution.*° 


* Harris v. Aiken, 76 Kan. 516, 92 P. 537, 123 Am. St. Rep. 149. 

* Nachtrieb v. The Harmony Settlement, Federal Case No. 10,003, 17 Fed. Cases 
1139. 

* Kelly v. Grand Circle Women of Woodcraft, 40 Wash. 691, 82 P. 1007, 1008; 
Burt v. Oneda Community, Lids, (37 Ne ¥s346,53 N. E.. p09 10 LARS AY 2975138 
N. Y..649; 34N: i. 288: See also 4 Am: Jur.) p.471, sec; 25. 

** Richardson v. Harsha, 22 Okla. 405, 98 P. 897. See also Schwartz v. Duss, 187 
WeSn0 12 ont s 47 Lado) 

*® Missouri Bottlers’ Association v. Fennerty, 81 Mo. App. 525; 5 CG. J. 1360; 19 
RC ou ai2o | 

»° Cases cited above. ; 

" pee v. Murphy, 149 Mass. 341, 21 N. E. 868; Altmann v. Benz, 27 N. J. 
q. : 

* Walters v. Pittsburgh @ Lake Angeline Iron Co., 201 Mich. 379, 167 N. W. 
834, 837,1 A. L. R. 624. 

* Sommers v. Reynolds, 103 Mich. 307, 61 N. W. 501; Parks v. Knickerbocker 
Trust Co., 122 N. Y. S. 521, 137 App. Div. 719. See also Hamaty v. St. George 
Ladies’ Society, 280 Mass. 58, 181 N. E. 775; Strong v. Los Nietos & Ranchito 
Walnut Growers’ Association, 137 Cal. 607, 70 P. 734. 

* Cases last cited. But cf. Attinson v. Consumer-Farmer Milk Cooperative, Inc., 
94 N.Y. S. 2d-891; 
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Statutes Regulating Cooperatives 


6 pe is no Federal statute conferring general regulatory or super- 
& visory powers over agricultural cooperatives. As pointed out in the 
discussion of the Capper-Volstead Act,*! in certain circumstances the Secre- 
tary of Agriculture may institute proceedings against associations under 
that act. Again, if an association is engaged in abnormal acts or transac- 
tions, it may be subject to prosecution under the antitrust statutes. Such 
associations, if they engage in unfair competition, are subject to action 
by the Federal Trade Commission.*? They are likewise amenable to other 
Federal statutes of general application, such as the many statutes regulat- 
ing the marketing of farm products ** and the Robinson-Patman Act,*! 
which prohibits, among other things, unjustifiable price discriminations. 

Although many States have bureaus or agencies which render service 
to cooperatives, it is believed that there is no State statute which provides 
for their regulation and supervision. In general, the situation of coop- 
eratives is comparable to that of other corporations engaged in private 
business, in contrast with that of public utilities. 

It should be kept in mind that a statute, whether State or Federal, 
covering persons or organizations engaged in business of a particular type, 
is applicable to cooperatives engaged in such business, unless they are 
specifically excepted therefrom.*° 

Under many State cooperative statutes, cooperatives, like other private 
corporations, are required to render reports to a State official.*’ 

If a cooperative functions as a licensed public warehouseman, it is sub- 
ject to regulation by the State or Federal Government, as the case may be. 
However, it has been held that a warehouse licensed under the Federal 


** See Capper-Volstead Act, p. 166. 

PG State) Weil Ue Ge els 

* For a discussion of the legal basis for these statutes and a listing of them, see 
N. Brooks, THE WIDE RANGE OF REGULATION, 1954 Yearbook of Agriculture, p. 255 
Ee EC h 

piso otatel 2001) Use, Go Ans: 

* For cases involving cooperatives: (1) before the National Labor Relations Board, 
ScepNeli aD aveinia GoopeCcreamery Assoctaiton:, 169 Fi.2d-986; N. L.-RaB: v. 
Edinburg Citrus Association, 147 F. 2d 353; Idaho Potato Growers, Inc. v. N. L. R. B., 
144 F. 2d 295; (2) in reparation cases under the Perishable Agricultural Commodities 
Act, see California Fruit Exchange v. Henry, 89 F. Supp. 580; Maine Potato Growers, 
Inc., v. Jos. Martinelli @ Company, Inc., 3 A. D. 997; (3) in cases involving the 
Fair Labor Standards Act, see Farmers Reservoir & Irrigation Co. v. McComb, 337 
U.S. 755, 69 S. Ct. 1274, 93 L. Ed. 1672; Puerto Rico Tobacco Marketing Coopera- 
tive Association v. McComb, 181 F. 2d 697; Meeker Cooperative Light & Power Asso- 
ciation V. Phillips, 158 F. 2d 698; Holly Hill Fruit Products, Inc. v. Addison, 136 F. 2d 
323; Stephens v. Cotton Producers Association, 117 F. Supp. 517; Dallum v. Farmers 
Cooperative Trucking Association, 46 F. Supp. 785; Holt v. Barnesville Farmers Ele- 
vator Co., 52 F. Supp. 468; and (4) in cases involving World War II regulations, see 
Great Northern Coop. Association v. Bowles, 146 F. 2d 269; Land O’ Lakes Cream- 
ertes, Inc. v. McNutt, 132 F. 2d 653; Porter v. Cokato Cooperative Creamery Asso- 
ciation, 65 F. Supp. 974; Bowles v. Fruit Growers Coop., 61 F.Supp. 745; Bowles 
v. Cooperative G. L. F. Farm Products, 53 F. Supp. 413; Bowles v. Sebastopol Berry 
Growers Association, 4 F. R. D. 502. 

6 State ex rel. Van Winkle v. Farmers Union Cooperative Creamery, 160 Ore. 205, 
84 P. 2d 471; West Central Producers Cooperative Association v. Commissioner of 
Agriculture, 124 W. Va. 81, 20 S. E. 2d 797; Farmers Coop. Equity Union Shipping 
Association v. Public Service Commission, 245 Wis. 143, 13 N. W. 2d 507. See 
annotation, LICENSING BUYERS OF FARM PRODUCE, 117 A. L. R. 347. 

*7 See sec. 20 of Bingham Cooperative Marketing Act of Kentucky, p. 306 of 
Appendix. 
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act is free from regulation under the State act.** Likewise, farmers’ mutual 
insurance associations may be subject to State insurance statutes, and to 
supervision by a State agency. 

A question which has frequently arisen is whether a mutual telephone 
company or a rural electric association is required to obtain a certificate of 
convenience and necessity from a State commission and to adhere to the 
rules and regulations promulgated by the commission. ‘The answer to the 
question will frequently hinge upon whether the association is functioning 
as a public utility, or is operated as a private company rendering services 
only for its members. Of course, the terms of the statute are frequently 
determinative. 

A cooperative telephone company which served its members at cost, but 
which invited the public generally to use its service through pay stations 
which it maintained, thereby became a public utility and was subject to 
regulation.*® 

In Missouri it was held that the public service commission did not have 
jurisdiction over a mutual telephone company operating on an assessment 
basis, ‘‘insofar as its relations with its members are concerned,” and that 
it was a public utility company only to the extent that it afforded telephonic 
communication for hire to the public.*° 

A rural electric cooperative, organized on a nonstock basis, which had 
not “dedicated or devoted its facilities to public use * * *; which did 
“not conduct its operations for gain to itself, or for the profit of investing 
stockholders, in the sense in which those terms are commonly understood” ; 
and which was ‘‘a league of individuals associated together in corporate 
form for the sole purpose of producing and procuring for themselves a 
needed service at cost,’ was held not to be a public service corporation with- 
in the purview of the public service commission law of the State.*? 

Another class of cases arises in connection with Federal and State motor- 
carrier acts, and the question usually involves whether a particular asso- 
clation is functioning as a public or contract carrier. Here, again, the 
terms of the applicable statute will frequently indicate the answer to the 
question. 

An association of producers engaged in the hauling by motor carriers of 
the agricultural products of its members and in the hauling of farm sup- 
plies for them may be regulated,* but in some of the States the statutes 
regulating motor carriers specifically exempt such associations. Such 


3 In re Farmers Cooperative Association, 69 S. D. 191, 8 N. W. 2d 557. 

° Gilman v. Somerset Farmers’ Coop. Telephone Co., 129 Me. 243, 151 A. 440. 
See generally annotation, COOPERATIVE AS PUBLIC UTILITY, 132 A. L. R. 1495, 1496. 

® State ex rel. Lohman & Farmers’ Mutual Telephone Co. v. Brown, 323 Mo. 818, 
19 S. W. 2d 1048. See also Limestone Rural Telephone Co. v. Best, 56 Okla. 85, 
155 P. 901; State v. Southern Elkhorn Telephone Co., 106 Neb. 342, 183 N. W. 562; 
People ex rel. Knowlton v. Orange County Farmers’ and Merchants’ Association, 
56 Cal. App. 205, 204 P. 873. 

“Inland Empire Rural Electrification, Inc. v. Department of Public Service of 
Washington, 199 Wash. 527, 92 P. 2d 258, 263, 264. For cases of similar import 
see Garkane Power Co., Inc. v. Public Service Commission, 98 Utah 466, 100 P. 2d 
571. But see contra, In re Harrison Rural Electrification Association, Inc., 24 
PSUS RePUNGES pine 

“See “Persons hauling commodities for cooperative purchasing or marketing 
associations, or their members, as common carriers,” 98 A. L. R. 226; “Jurisdiction 
of public service commission over carriers transporting by motor trucks or busses,” 
103 A. L. R. 268; “Validity and applicability of statutes relating to use of highway 
by private motor carriers and contract motor carriers for hire,’ 109 A. L. R. 550; 
“Construction and application of exemption or exception provisions of statutes re- 
quiring registration of motor vehicles, etc.,” 91 A. L. R. 422. 4 


244 


exemptions are valid.** On the other hand, where the statutes do not 
exempt such associations or are not drawn in such a way as to be inappli- 
cable to cooperatives, the associations are subject thereto.** The exemption 
of motor vehicles used exclusively in the transportation of agricultural or 
dairy products from the operation of a statute requiring private carriers 
for hire to obtain licenses has been upheld, regardless of whether the trucks 
are the property of the producer of such products or of another.*® It has 
been held that a person employed by a cooperative to haul by motor carrier 
only the products of its members may not, by statute, be converted into a 
common carrier.*® 


The Federal Motor Carrier Act, 1935, as amended *" provides: 


Sec. 203. (b) Nothing in this part, except the provisions of section 204 relative 
to qualifications and maximum hours of service of employees and safety of opera- 
tion or standards of equipment shall be construed to include * * * (4a) motor 
vehicles controlled and operated by any farmer, and used in the transportation of 
his agricultural commodities and products thereof, or in the transportation of sup- 
plies to his farm; or (4b) motor vehicles controlled and operated by a cooperative 
association as defined in the Agricultural Marketing Act, approved June 15, 1929, as 
Siena cd sme: 


Although a cooperative as defined in the Agricultural Marketing Act as 
amended, by reason of the language just quoted, is relieved of the neces- 
sity for obtaining a certificate of public convenience and necessity,** a 
permit or a license, other provisions relative to qualifications and maximum 
hours of service of employees and safety of operation and standards of 
equipment are applicable to cooperatives operating motor vehicles in 
interstate or foreign commerce as defined in section 203 (a) (10) and (11), 
respectively, of that act. 

Since the Civil Aeronautics Act “ contains no exemption similar to the 
one quoted above from the Motor Carrier Act, it was held that a flower 
growers’ shipping cooperative was subject to the former act’s certification 
requirement and the Civil Aeronautics Board’s freight forwarder regu- 
lations.”° 

It should be noted that the Supreme Court of the United States has held ** 
that the jurisdiction of the Interstate Commerce Commission over em- 
ployees, as that term is used in section 204 (a) (1) and (2) of that act, 
“is limited to those employees whose activities affect the safety of opera- 


*8 Baker v. Glenn, 2 F. Supp. 880. 

“ Parlett Cooperative, Inc. v. Tidewater Lines, Inc., 164 Md. 405, 165 A. 313; 
North Shore Fish and Freight Co. v. North Shore Business Men’s Trucking Associa- 
tion, 195 Minn. 336, 263 N. W. 98. 

® Aero Mayflower Transit Co. v. Georgia Public Service Commission, 295 U. S. 
285, 55 S. Ct. 709, 79 L. Ed. 1439. But see Smith v. Cahoon, 283 U.S. 553, 51 
S. Ct. 582,75 L. Ed. 1264. 

“© Dairymen’s Coop. Sales Association v. Public Service Commission, 318 Pa. 381, 
177 A. 770, 98 A. L. R. 218. See also Michigan Public Utilities Commission v. 
Dukem2604U, S:75/0;, 45 S.. Gt. 191,69 L. Eds 445, 36 A>L..R. 1105. But*see 
Affiliated Service Corporation v. Public Utilities Commission of Ohio, 127 Ohio 
Ste4/. 150 NE. 703, 103,A2U, R264- Davis v. People, 79 Colo. 642) 247-P. 801. 

“49 Stat. 545,49 U.S.C. A. 301, 303. 

8 Interstate Commerce Commission V. Jamestown Farmers Union Federated Coop. 
Transp. Association, 151 F. 2d 403, affirming 57 F. Supp. 749. Cf. United States v. 
Pacific Coast Wholesalers’ Association, 338 U.S. 689, 70 S. Ct. 411, 94 L. Ed. 474. 

52 Stat. 973;:49 U.S. C. A. 401 et seq. 

°° Consolidated Flower Shipments, Inc.—Bay Area v. Civil Aeronautics Board, 
213 F. 2d 814. 

*t United States v. American Trucking Associations, 310 U.S. 534, 60 S. Ct. 1059, 
84 L. Ed. 1345. 
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tion. The Commission has no jurisdiction to regulate the qualifications 
or hours of service of any other.” In other words, the Fair Labor Standards 
Act *? in proper cases is applicable to all employees other than “those 
employees whose activities affect the safety of operation.” 

Farmers engaged in the hauling of their own products appear either to 
be exempt from the various statutes regulating motor carriers, or such 
statutes by their terms are not applicable to them. In view of this fact, 
it is sometimes urged that inasmuch as individual farmers are not subject 
to a motor carrier act, an association of such farmers engaged in the haul- 
ing of their products collectively should not be subject thereto, but no case 
is known in which this argument has prevailed.®* It is generally held that 
one employed by a cooperative to haul only the products of its members 
is not a common carrier; °* but it has been held otherwise. 

Any cooperative, before it engages in the motor carrier business, should 
ascertain its status with respect to the Federal Motor Carrier Act and to 
like applicable State statutes. An organization should not assume that it 
is exempt, because the assumption may prove incorrect. Again, even if 
it is found that the Federal Motor Carrier Act does not apply to motor 
vehicles controlled and operated by a cooperative as defined in the Agri- 
cultural Marketing Act, as amended, an association should ascertain and 
carefully observe the rules and regulations which the Interstate Commerce 
Commission has adopted to “permit safety of operation” and any con- 
ditions which it may have prescribed relative to “qualifications and maxi- 
mum hours of service of employees and standards of equipment.” Corre- 
spondence regarding the Federal Motor Carrier Act and requests for copies 
of such rules and regulations may be addressed to the Interstate Commerce 
Commission, Washington, D. C., or one of its branch offices. 

A fair trade act of Wisconsin, which permitted the manufacturers of 
trade-marked goods to enter into contracts specifying what the resale price 
of such products would be, contained a provision specifying that the act 
“shall not apply to any cooperative society or association not organized for 
profit,” and this exception was held to be unconstitutional, although the 
statute was otherwise held constitutional. ‘The court said: 

That exemption is not confined to merely transactions between such an association 
or society and its members. It is equally applicable to sales made by such asso- 
ciations or societies in competition with other retail dealers to the public at large, 
but as to which such exempted associations or societies would be permitted to sell 
at less than minimum resale prices stipulated under the Fair Trade Act. Thus there 
would be defeated its “primary aim to protect the property, namely, the good will, 
of the producer.” 

It should be noted that if the exception had been upheld it would have 
barred cooperatives from obtaining the advantage of the statute in 
connection with the sale of their trade-marked goods.*® 


5 2:Stat. 1060,29 UE Ss Gl A.20L 

*° Rutledge Coop. Association, Inc. v. Baughman, 153 Md. 297, 138 A. 29, 56 
A. L. R. 1042; Madonna & Shawsville Cooperative Co. of Harford County, Inc. v. 
West, 168 Md. 95,176 A. 611. 

“4 Dairymen’ 5 Coop. Sales Dees v. Public Service Commission, 318 Pa. 381, 
177 A. 770, 98 A. L. R. 218, and cases therein cited. 

°° Public Service Commission v. Western Maryland Dairy, 150 Md. 641, 135 A. 
136, writ of error dismissed in 274 U. S. 765, 47 S. Ct. 763, 71 L. Ed. 1334; West v. 
Tidewater Express Lines, 168 Md. 581, 179 A. ihyaers Public Utilities Commission 
of Ohio v. Boughtonville Farmers’ Exchange Co., 40 Ohio ADB. oo Otto Ne ete DO 
Davis v. People, 79 Colo. 642, 247 P. 801. 
ree Weco Products Company v. Reed Drug Company, 225 Wis. 474, 274 N. W. 426, 
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In holding the Growers Cost Guarantee Law of Florida relative to 
Citrus fruit unconstitutional, the court said: *7 


The testimony also showed that many of the growers had organized cooperative 
corporations to process their grapefruit. The cooperative did not pay cash for their 
fruit to these growers, but credited them with the amount of the price of the fruit 
and were not expected to pay for it unless the market prices enabled them to pay it, 
and the Commissioner did not enforce payment while requiring payment of the 
regular canners. 


This certainly was discrimination against the canners, and the Commissioner must 
have construed the act so as to authorize him to do this. 

A Texas statute authorized the Commissioner of Agriculture of the State 
to limit or provide methods for limiting the amount of citrus fruit which 
might be marketed in intrastate commerce, but it was held that this did 
not authorize him to fix minimum prices for citrus fruit.°® 

Of course, the State has the inherent power to enact legislation to pro- 
mote the public welfare, and associations handling agricultural products 
are frequently called upon to comply with various health regulations. Of 
recent years, this power has been extended to comprehend various control 
programs on the part of the Federal and State governments in connection 
with agricultural products. In California, it has been held that an agri- 
cultural pro rate statute was constitutional.°® 


Federal Statutes Mentioning Cooperatives 


HIS section has been prepared for the purpose of referring briefly to all 
the important Federal statutes that specifically mention cooperatives. 
For convenience, the material will be presented under topical headings. 


Tax Statutes 


It is believed that the first Federal statute © to refer to farmer coopera- 
tives was the War Revenue Act of 1898,°' which had a section providing 
for stamp taxes, which section contained the following exception: 


Provided further, that the provisions of this section shall not apply to any 
fraternal, beneficiary society, or order, or farmers’ purely local cooperative company 
or association, or employees’ relief associations operated on the lodge system, or local 
cooperation plan, organized and conducted solely by the members thereof for the 
exclusive benefit of its members and not for profit. 


The next Federal statute to mention agricultural organizations was the 
Corporation Tax Statute of 1909.° Section 38 of that statute, which 
placed a tax on corporations, joint stock companies or associations, had a 
proviso stating: 


* * * that nothing in this section contained shall apply to labor, agricultural or 
horticultural organizations, or to fraternal beneficiary societies, orders, or associations 
operating under the lodge system, and providing for the payment of life, sick, accident, 
and other benefits to the members of such societies, orders, or associations, and 


Lakeland Highlands Canning Company, Inc. v. Nathan Mayo, as Commissioner 
of Agriculture of the State of Florida, 28 F. Supp. 44, 47. 

°° McDonald v. American Fruit Growers, 126 S. W. 2d 83 (Tex. Civ. App.), appeal 
dismissed, 127 S. W. 2d 291. See also Van Winkle v. Fred Meyer, Inc., 151 Ore. 455, 
49°Pa2dsi40. 

° Agricultural Pro Rate Commission v. Superior Court, 5 Cal. 2d 550, 55 P. 2d 495. 

© In enacting the Sherman Antitrust Act in 1890 Congress rejected an amend- 
ment to exempt agricultural associations. See Monopoly and Restraint of Trade, 
Dil oo 

** 30 Stat. 448, 461. 

P36 State. leu la: 
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dependents of such members, nor to domestic building and loan associations, organ- 
ized and operated exclusively for the mutual benefit of their members * * * 


The Supreme Court, in discussing the constitutionality of the Corpo- 
ration Tax Statute, said: 


As to the objections that certain organizations, labor, agricultural and _horti- 
cultural, fraternal and benevolent societies, loan and building associations, and 
those for religious, charitable or educational purposes, are excepted from the 
operation of the law, we find nothing in them to invalidate the tax. As we have 
had frequent occasion to say, the decisions of this court from an early date to 
the present time have emphasized the right of Congress to select the objects of 
excise taxation, and within this power to tax some and leave others untaxed, must 
be included the right to make exemptions such as are found in this act.” 


Section G (a) of the Income Tax Statute of 1913 % contained the fol- 
lowing proviso: 


Provided, however, That nothing in this section shall apply to labor, agricultural, 
or horticultural organizations, or to mutual savings banks not having a capital 
stock represented by shares. 


In discussing these exemptions, the Supreme Court said: °° 


The statute provides that the tax should not apply to enumerated organizations 
or corporations, such as labor, agricultural or horticultural organizations, mutual 
savings banks, etc., and the argument is that as the amendment authorized a tax 
on incomes “from whatever source derived,” by implication it excluded the power 
to make these exemptions. But this is only a form of expressing the erroneous con- 
tention as to the meaning of the amendment, which we have already disposed of. 
And so far as this alleged illegality is based on other provisions of the Constitution, 
the contention is also not open, since it was expressly considered and disposed of in 
Flint v. Stone Tracy Co. 


Subsequent provisions of the income tax statutes of the United States 
as they pertain to farmer cooperatives are cited and discussed in the part 
on Federal Income ‘Taxes, at page 195. 

In 1926, the following provision was added to the statute under which 
dealers in leaf tobacco were required to register and render various reports 
and accounts to the Collector of Internal Revenue of their districts regard- 
ing the sale of leaf tobacco: 


* * '* a farmer or grower of tobacco or a tobacco growers’ cooperative association 
shall not be regarded as a dealer in leaf tobacco in respect to the leaf tobacco pro- 
duced by him or handled by such association: Provided, That such cooperative 
associations shall be required to keep available records of all purchases and sales of 
tobacco, such records to be open to inspection by the agents of the Government. 
As used in this subsection the term “‘tobacco growers’ cooperative association” means 
an association of farmers or growers of tobacco organized and operated as sales agent 
for the purpose of marketing the tobacco produced by its members and turning 
back to them the proceeds of sales, less the necessary selling expenses, on the basis 
of the quantity and quality of tobacco furnished by them.” 


Statutes Providing Credit Facilities 


The War Finance Corporation Act was enacted in 1918. In an amend- 
ment of 1921,°° there was the following reference to cooperatives: 


@ Flint v. Stone 1 racy.Go., 2201U..9: 107,11, 75,3) S7Gt 042 Do LL bdooo: 

Sj Onotate fia, 

© Brushaber v. Union Pacific Railroad Co., 240 U.S. 1, 21, 36 S. Ct. 236, 60 L. Ed. 
493, L. R. A. 1917D 414, Ann. Cas. 1917B 713. | 

* 44 Stat. 91, 26 U.S. C. A. 2050 (b). For subsequent statutes see 55 Stat. 225 
and sec. 5702 of the Internal Revenue Code of 1954; 26 U. S. C. A. 5702. 

“40 Stat. 506. For history see note to 15 U.S. C. A. 331-374. The corporation 
was abolished in 1939 and liquidated by the Secretary of the Treasury, 45 Stat. 1442. 

SA? Statue leer 
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Sec. 24. Whenever in the opinion of the Board of Directors of the Corporation 
the public interest may require it, the Corporation shall be authorized and empow- 
ered to make advances upon such terms not inconsistent with this Act as it may 
determine to any bank, banker, or trust company in the United States or to any 
cooperative association of producers in the United States which may have made 
advances for agricultural purposes, including the breeding, raising, fattening, and 
marketing of livestock, or may have discounted or rediscounted notes, drafts, bills 
of exchange or other negotiable instruments issued for such purposes. Such ad- 
vance or advances may be made upon promissory note or notes, or other instrument 
or instruments, in such form as to impose on the borrowing bank, banker, trust 
company, or cooperative association a primary and unconditional obligation to 
repay the advance at maturity with interest as stipulated therein, and shall be fully 
and adequately secured in each instance by indorsement, guaranty, pledge, or other- 
wise. Such advances may be made for a period not exceeding one year and the 
Corporation may from time to time extend the time of payment of any such advance 
through renewals, substitution of new obligations or otherwise, but the time for the 
payment of any such advance shall not be extended beyond three years from the 
date upon which such advance was originally made. The aggregate of advances 
made to any bank, banker, trust company, or cooperative association shall not exceed 
the amount remaining unpaid of the advances made by such bank, banker, trust 
company, or cooperative association for purposes herein described. 


The Federal Reserve Act, as originally enacted in 1913, in section 13 
authorized any Federal reserve bank, subject to certain conditions, to dis- 
count “notes, drafts, and bills of exchange issued or drawn for agricul- 
CUT ieee DULDOsesia. 

In 1923 the provisions with reference to agricultural paper were 
amended, and there was added a further amendment (sec. 13a) which 
provided that: 


Notes, drafts, bills of exchange or acceptances issued or drawn by cooperative 
marketing associations composed of producers of agricultural products shall be 
deemed to have been issued or drawn for an agricultural purpose, within the 
meaning of this section, if the proceeds thereof have been or are to be advanced 
by such association to any members thereof for an agricultural purpose, or have 
been or are to be used by such association in making payments to any members 
thereof on account of agricultural products delivered by such members to the 
association, or if such proceeds have been or are to be used by such association 
to meet expenditures incurred or to be incurred by the association in connection 
with the grading, processing, packing, preparation for market or marketing of 
any agricultural product handled by such association for any of its members: 
Provided, That the express enumeration in this paragraph of certain classes of 
paper of cooperative marketing associations as eligible for rediscount shall not 
be construed as rendering ineligible any other class of paper of such associations 
which is now eligible for rediscount. 


Congress also enacted in 1923 a statute providing for the incorpora- 
tion of 12 institutions to be known as the “Federal Intermediate Credit 
Banks.” “* ‘These banks were authorized to make loans, subject to certain 
conditions and restrictions, on staple agricultural products and on live- 
stock, to cooperatives. 

‘ The Agricultural Marketing Act was passed in 1929.” It created 
the Federal Farm Board and authorized that board to make loans to 
associations of farmers. Section 1 of that act provides: 

That it is hereby declared to be the policy of Congress to promote the effective 
merchandising of agricultural commodities in interstate and foreign commerce, 
so that the industry of agriculture will be placed on a basis of economic equality 
with other industries, and to that end to protect, control, and stabilize the currents 


of interstate and foreign commerce in the marketing of agricultural commodities 
and their food products * * *. 


Poptart) Pasar GMA 221 etsed, 


42 Stat, 1479) 1480, 12.Uk S/C.As351,. 
PAdStat 4541250058. CoAs 1027, 
MAG State 20 SC. AS 41. 
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(3) by encouraging the organization of producers into effective associations 
or corporations under their own control for greater unity of effort in marketing 
and by promoting the establishment and financing of a farm marketing system of 
producer-owned and producer-controlled cooperative associations and other agencies. 


The act also authorized the Federal Farm Board to encourage “the 
organization, improvement in methods, and development of effective co- 
operative associations.” | 

The Farm Credit Act of 1933 ** authorized the organization of 12 regional 
banks for cooperatives and the Central Bank for Cooperatives, for the pur- 
pose of making loans to cooperatives meeting the definition of such associa- 
tions, as contained in section 15 (a) of the Agricultural Marketing Act, as 
amended, which definition “ reads as follows: 


As used in this act, the term ‘“‘cooperative association’”” means any association in 
which farmers act together in processing, preparing for market, handling, and/or 
marketing the farm products of persons so engaged, and also means any association 
in which farmers act together in purchasing, testing, grading, processing, distribut- 
ing, and/or furnishing farm supplies and/or farm business services: Provided, 
however, That such associations are operated for the mutual benefit of the members 
thereof as such producers or purchasers and conform to one or both of the following 
requirements: 

First. That no member of the association is allowed more than one vote because 
of the amount of stock or membership capital he may own therein; and 

Second. That the association does not pay dividends on stock or membership 
capital in excess of 8 per centum per annum. 

And in any case to the following: 

Third. That the association shall not deal in farm products, farm supplies, and 
farm business services with or for nonmembers in an amount greater in value than 
the total amount of such business transacted by it with or for members. All busi- 
ness transacted by any cooperative association for or on behalf of the United States 
or any agency or instrumentality thereof shall be disregarded in determining the 
volume of member and nonmember business transacted by such association. 


The Rural Electrification Act of 1936 contains the following reference 
to cooperatives : 


The Administrator is authorized and empowered, from the sums hereinbefore 
authorized, to make loans to persons, corporations, States, Territories, and sub- 
divisions and agencies thereof, municipalities, peoples’ utility districts and coop- 
erative nonprofit, or limited-dividend associations organized under the laws of any 
State or Territory of the United States, for the purpose of financing the construction 
and operation of generating plants, electric transmission and distribution lines or 
systems for the furnishing of electric energy to persons in rural areas who are not 
receiving central station service: Provided, however, That the Administrator, in 
making such loans, shall give preference to States, Territories, and subdivisions and 
agencies thereof, municipalities, peoples’ utility districts, and cooperative, nonprofit, 
or limited dividend associations, the projects of which comply with the requirements 
Of thiskacti wan 


Antitrust and Related Statutes 


The Clayton Act * was enacted in 1914. Section 6 of that act purported 
to give agricultural associations, which met certain conditions, immunity 
under the antitrust laws.” 

The appropriations acts for the Department of Justice beginning with 
the fiscal year ending June 30, 1914," and up to and including the appro- 


“ 48 Stat. 257, 261, 12 U.S. C. A. 1134, 1134 (f). 

“49 Stat 31, U2 UGA tt ttm )) atane 

* 49 Stat. 1363, 1365. For current language, which is substantially the same, see 
AVS oCrAs904: 

= SS Stat; /302 or UE SAG eaueto. 

™ See p. 165 for a discussion of sec. 6 of the Clayton Act. 

"88 Stato. 
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priation for the fiscal year ending June 30, 1928,7° contained the follow- 
ing provision relative to cooperatives: 


Enforcement of antitrust laws. For the enforcement of antitrust laws * * * 
provided further, that no part of this appropriation shall be expended for the prose- 
cution of producers of farm products and associations of farmers who cooperate and 
organize in an effort to and for the purpose to obtain and maintain a fair and reason- 
able price for their products. 


The Capper-Volstead Act became a law in 1922.8° The object of this 
law was to permit associations of farmers, corporate or otherwise, and 
formed with or without capital stock, that met the conditions prescribed 
therein, to organize and operate in a normal manner without rendering 
themselves liable under the antitrust statutes as combinations in restraint 
of trade.** 

The Robinson-Patman Act,*? enacted in 1936, relating to price dis- 
crimination between purchasers, provides in section 4 thereof that: 

Nothing in this act shall prevent a cooperative association from returning to its 
members, producers, or consumers the whole, or any part of, the net earnings or 


surplus resulting from its trading operations, in proportion to their purchases or 
sales from, to, or through the association. 


Regulatory Statutes 


Section 26 of a statute enacted in 1917 entitled, “An act to provide 
further for the national security and defense by encouraging the produc- 
tion, conserving the supply, and controlling the distribution of food prod- 
ucts and fuel” ** prohibited the hoarding of food and contained provisos 
reading as follows: 


Provided, That any storing or holding by any farmer, gardener, or other person 
of the products of any farm, garden, or other land cultivated by him shall not be 
deemed to be a storing or holding within the meaning of this act: Provided further, 
That farmers and fruit growers, cooperative and other exchanges, or societies of a 
similar character shall not be included within the provisions of this section.” 


The Packers and Stockyards Act,®° was enacted in 1921. By this act 
Congress gave the Secretary of Agriculture a certain degree of regulatory 
authority over stockyards and those doing business therein. Section 306 
(f) of that act provides that persons carrying on the business of a stock- 
yard owner or market agency must file and publish their rates, and prohibits 
the making of rebates by them. In parentheses it is stated: 


(but this shall not prohibit a cooperative association of producers from bona fide 
returning to its members, on a patronage basis, its excess earnings on their livestock, 
subject to such regulations as the Secretary may prescribe); * * * 


The Future Trading Act, which was enacted in 1921,°° gave the Secre- 
tary of Agriculture regulatory power over boards of trade and contained 


™ 44 Stat. 1194. 

me potate 30047, GAs 291) 

** For construction of the Capper-Volstead Act, see United States v. Borden Com- 
pany, 0G We o, 100, 00 s.,ct, 182584°L. Ed. 181% reversing 28°F? Supp.1/7. See 
also discussion of the Capper-Volstead Act on p. 166. 

PAD Stateiovo 1 07208lo UO apnG. Alo. 

40° Stated /G7 200: 

* This was a war measure and sec. 24 (p. 283) provided: “That the provisions 
‘of this act shall cease to be in effect when the existing state of war between the 
United States and Germany shall have terminated, and the fact and date of such 
termination shall be ascertained and proclaimed by the President.” 

® 42 Stat. 159, 165, 7 U. S. C. A. 181. The Supreme Court held this act con- 
stitutional in the case of Stafford v. Wallace, 258 U.S. 495, 42 S. Ct. 397, 66 L. 
Hd 50925 AL Razed: 

PAD Stated 67; 
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provisions with respect to the admission of cooperatives to boards of trade 
similar to those provided for in the Grain Futures Act,** which was sub- 
sequently enacted and which will be discussed later. The Future Trading 
Act was held unconstitutional because it involved a wrongful use of the 
taxing power of Congress.*® 

In 1922, the Grain Futures Act * based upon the interstate commerce 
power, was enacted. ‘This act conferred regulatory power on the Secretary 
of Agriculture with respect to boards of trade. It forbade the exclusion 
from any board of trade that was designated as a contract market of the 
duly authorized representatives of any association of producers meeting 
the requirements of the statute. Section 5 (e) further provides: 


That no rule of a contract market shall forbid or be construed to forbid the 
return on a patronage basis by such cooperative association to its bona fide members 
of moneys collected in excess of the expense of conducting the business of such 
association. 


In a case involving the constitutionality of this statute, the Supreme 
Court said: °° 


The next provision of the act which is attacked as invalid is that which forbids a 
board, designated as a contract market, from excluding from membership in, and all 
privileges on, its exchanges any duly authorized representative of a lawfully formed 
and conducted association of producers having adequate financial responsibility, 
engaged in the cash grain business, and complying or agreeing to comply with the 
terms and conditions lawfully imposed on the other members, and which bars any 
rule forbidding the return by such association of the commissions of its representative, 
less expenses, to the bona fide members of the cooperative association in proportion 
to their consignments of grain to the exchange. - It is said that this will impair the 
value of membership in the board and will take the property of the members without 
due process of law. 

The Board of Trade conducts a business which 1s affected with a public interest 
and is, therefore, subject to reasonable regulation in the public interest. * * * The 
incidental effect which such reasonable rules may have, if any, in lowering the value 
of memberships does not constitute a taking, but is only a reasonable regulation in 
the exercise of the police power of the National Government. Congress evidently 
deems it helpful in the preservation of the vital function which such a board of 
trade exercises in interstate commerce in grain that producers and shippers should 
be given an opportunity to take part in the transactions in this world market through 
a chosen representative. Nor do we see why the requirement that the relation be- 
tween them and this representative, looking to economy of participation on their part 
by a return of patronage dividends, should not be permissible because facilitating 
closer participation by the great body of producers in transactions of the Board which 
are of vital importance to them. 


The Grain Futures Act was amended in 1936 and the title was changed 
to the Commodity Exchange Act.*! In the later act, the original provi- 
sions concerning the admission of the duly authorized representatives of 
cooperatives to boards of trade were expanded and strengthened. 

In 1927 Congress enacted a statute *? forbidding, subject to certain con- 
ditions, boards of trade and exchanges on which agricultural products 
were bought and sold from excluding the duly authorized representative 
of any lawfully formed and conducted cooperative “composed substan- 
tially of producers of agricultural products.” This statute contains a pro- 
vision identical to the provision heretofore quoted from the Grain Futures 


7 42 Stat. 998. 

* Hill v. Wallace, 259 U.S. 44, 42 S. Ct. 453, 66 L. Ed. 822. 

P42 Stateogoe 001s 

" Board of Trade of the City of Chicago v. Olsen, 262 U.S. 1, 40, 43 S. Ct. 470, 
67 1c. Kd: 839: 
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” 44 Stat. 1423, 15 U.S.C. A. 431. 
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Act, providing that no rule of a board of trade should be construed to 
prevent the paying of patronage refunds by an association of producers. 

Section 3 (a) of the Securities Act of 1933 °* deals with exempted securi- 
ties, and paragraph (5) of that section reads: 


Any security issued by a building and loan association, homestead association, 
savings and loan association, or similar institution, substantially all the business 
of which is confined to the making of loans to members (but the foregoing exemp- 
tion shall not apply with respect to any such security where the issuer takes from 
the total amount paid or deposited by the purchaser, by way of any fee, cash value 
or other device whatsoever, either upon termination of the investment at maturity 
or before maturity, an aggregate amount in excess of 3 per centum of the face value 
of such security), or any security issued by a farmers’ cooperative association as de- 
ron oa in paragraphs (12), (13), and (14) of section 103 of the Revenue Act of 


The Tecan Carrier Act, enacted in 1935,** provides in section 203 (b) 
that nothing— 


* * * except the provisions of section 204 relative to qualifications and maximum 
hours of service of employees and safety of operation or standards of equipment shall 
be construed to include * * * (4a) motor vehicles controlled and operated by any 
farmer, and used in the transportation of his agricultural commodities and products 
thereof, or in the transportatior of supplies to his farm; or (4b) motor vehicles 
controlled and operated by a cooperative association as defined in the Agricultural 
Marketing Act, approved June 15, 1929, as amended; * * 


The Bituminous Coal Conservation Act of 1935% contained the 
following language: 


It shall not be an unfair method of competition or a violation of the code or any 
requirement of this Act (1) to sell to or through any bona fide and legitimate 
farmer’s cooperative organization duly organized under the laws of any State, Terri- 
tory, the District of Columbia, or the United States whether or not such organization 
grants rebates, discounts, patronage dividends, or other similar benefits to its members, 
(2) to sell through any intervening agency to any such cooperative organization, or 
(3) to pay or allow to any such cooperative organization or to any such intervening 
agency any discount, commission, rebate, or dividend ordinarily paid or allowed, or 
permitted by the code to be paid or allowed, to other purchasers for purchases in 
wholesale or middleman quantities. 


The act was subsequently held unconstitutional °° and was repealed by 
the Bituminous Coal Act of 1937,°7 which, however, reenacted the lan- 
guage quoted above.** It has been held that the phrase “a bona fide and 
legitimate farmers’ cooperative,” as used in the act, does not include a 
regional cooperative which had consumer cooperatives among its member- 
ship.®? 

While the Agricultural Marketing Agreement Act of 1937 might 
properly be discussed here, as it is so closely related to the Agricultural 
Adjustment Act it is treated under the next topical heading. 


Agricultural Adjustment and Soil Conservation Statutes 


The original Agricultural Adjustment Act was enacted in 1933." 
Section 8 of that act contained the following provisions: 


Pea Bestat/ 4/702 10:U. S.C, A. //a—/ /aa,//c. (5). 
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In order to effectuate the declared policy, the Secretary of Agriculture shall have 
power yeams 

(2) To enter into marketing agreements with processors, associations of pro- 
ducers, and others engaged in the handling, in the current of interstate or foreign 
commerce of any agricultural commodity or product thereof, after due notice and 
opportunity for hearing to interested parties. The making of any such agreement 
shall not be held to be in violation of any of the antitrust laws of the United States, 
and any such agreement shall be deemed to be lawful: Provided, That no such 
agreement shall remain in force after the termination of this act. For the purpose 
of carrying out any such agreement the parties thereto shall be eligible for loans 
from the Reconstruction Finance Corporation under section 5 of the Reconstruction 
Finance Corporation Act. Such loans shall not be in excess of such amounts as 
may be authorized by the agreements. 

(3) To issue licenses permitting processors, associations of producers, and others 
to engage in the handling, in the current of interstate or foreign commerce, of any 
agricultural commodity or product thereof, or any competing commodity or product 
thereof. Such licenses shal] be subject to such terms and conditions, not in conflict 
with existing acts of Congress or regulations pursuant thereto, as may be necessary 
to eliminate unfair practices or charges that prevent or tend to prevent the effectua- 
tion of the declared policy and the restoration of normal economic conditions in 
the marketing of such commodities or products and the financing thereof. ‘The 
Secretary of Agriculture may suspend or revoke any such license, after due notice 
and opportunity for hearing, for violations of the terms or conditions thereof. Any 
order of the Secretary suspending or revoking any such license shall be final if in 
accordance with law. Any such person engaged in such handling without a license 
as required by the Secretary under this section shall be subject to a fine of not more 
than $1,000 for each day during which the violation continues. 


The act, as amended, contains several other references to cooperatives, 
among which is section 610 (b) (1), 7 U.S. C. A., reading as follows: 


The Secretary of Agriculture is authorized to establish, for the more effective 
administration of the functions vested in him by this chapter, State and local com- 
mittees, or associations of producers, and to permit cooperative associations of pro- 
ducers, when in his judgment they are qualified to do so, to act as agents of their 
members and patrons in connection with the distribution of payments authorized 
to be made under section 608 of this title. The Secretary, in the administration of 
this chapter, shall accord such recognition and encouragement to producer-owned 
and producer-controlled cooperative associations as will be in harmony with the 
policy toward cooperative associations set forth in existing acts of Congress, and as 
will tend to promote efficient methods of marketing and distribution. 


These and other sections of the Agricultural Adjustment Act were 
amended in 1935.* Following an adverse decision by the Supreme Court 
of the United States * in a case involving the payment of processing taxes 
under the Agricultural Adjustment Act, the sections of the original act, as 
amended, which dealt with matters other than processing taxes were reen- 
acted in the Agricultural Marketing Agreement Act of 1937.4 

The following provision which appeared in the Agricultural Adjustment 


Act as amended was adopted by the Agricultural Marketing Agreement 
Act: 


The Secretary, in the administration of this chapter, shall accord such recognition 
and encouragement to producer-owned and producer-controlled cooperative associa- 
tions as will be in harmony with the policy toward cooperative associations set forth 


in existing acts of Congress, and as will tend, to promote efficient methods of market- 
ing and distribution.°® 


*49 Stat. 750. The licensing section, 8 (3), was omitted and the other sections 
were amended. 


; ® United States v. Butler, 297 U.S. 1, 56 S. Ct. 312, 80 L. Ed. 477, 102 A. L. R. 
914. 

‘50 Stat. 246. 

* 48 Stat. 37, 49 Stat. 767, 50 Stat. 246, 7 U.S.C. A. 610 (b) (1). 
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This language was before the United States Supreme Court in the case 
of the United States v. Rock Royal Cooperative, Inc.6 and with regard 
thereto, Mr. Justice Reed stated: 


These agricultural cooperatives are the means by which farmers and stockmen 
enter into the processing and distribution of their crops and livestock. The distinc- 
tions between such cooperatives and business organizations have repeatedly been 
held to justify different treatment. * * * 

The producer cooperative seeks to return to its members the largest possible portion 
of the dollar necessarily spent by the consumer for the product with deductions only 
for modest distribution costs, without profit to the membership cooperative and with 
limited profit to the stock cooperative. It is organized by producers for their mutual 
benefit. For that reason, it may be assumed that it will seek to distribute the largest 
amounts to 1ts patrons. 

The commodity handled by a cooperative corresponds for some purposes to the 
capital of a business corporation. Either may cut sale prices below cost, one as long 
as its members will deliver, the other as long as its assets permit. When proprietary 
corporations lower sales prices, they naturally seek to lower purchase prices. Their 
profit depends on spread. On the other hand, the cooperative cannot pass the reduc- 
tion. All the selling price less expense is available for distribution to its patrons. 
As its own members bear the burden of price cutting, it was reasonable to exempt 
it from the payment of the fixed price. The cooperative member measures his 
return by the market or uniform price the business handler pays. In commodities 
with the wide market of staple dairy products, quotations are readily available. If 
distributions do not equal open prices, the cooperators’ reactions would parallel those 
of stockholders of losing businesses. Neither the act nor the order protects anyone 
from lawful competition, nor is it essential that they should do so. We do not 
find an unreasonable discrimination in excepting producers’ cooperatives from the 
requirement to pay a uniform price. 


In many of the other agricultural statutes administered by the United 
States Department of Agriculture, there are references more or less signifi- 
cant to cooperatives.‘ 

The initial Soil Erosion Act, enacted in 1935,° contained no reference 
to cooperatives. This act became the Soil Conservation and Domestic 
Allotment Act by virtue of amendment made in 1936, but it was not until 
1938 that specific mention of cooperatives was made by this act. At that 
time, section 8 (b) ® was amended to include the following: 


In carrying out the provisions of this section, the Secretary shall, as far as prac- 
ticable, protect the interests of tenants and sharecroppers; is authorized to utilize 
the agricultural extension service and other approved agencies; shall accord such 
recognition and encouragement to producer-owned and producer-controlled coopera- 
tive associations as will be in harmony with the policy toward cooperative associations 
set forth in existing Acts of Congress and as will tend to promote efficient methods 
of marketing and distribution; shall not have power to acquire any land or any 
right or interest therein; shall, in every practicable manner, protect the interests of 
small producers; and shall in every practical way encourage and provide for soil- 
conserving and soil-rebuilding practices rather than the growing of soil-depleting crops. 


The Agricultural Adjustment Act of 1938'° contains a number of 
references to cooperatives. In connection with the adjustment in freight 
rates, it is provided: 


The Secretary is authorized to cooperate with and assist cooperative associations 
of farmers making complaint to the Interstate Commerce Commission with respect 
to rates, charges, tariffs, and practices relating to the transportation of farm 
products.” 


130112999 5550009, 064759152 Gt, 99383 Li Bd2l446; 
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As codified the act contains also the following provision: 


The provisions of section 590h (b) and section 590k of Title 16 [Soil Conserva- 
tion], relating to the utilization of State, county, local committees, the extension serv- 
ice, and other approved agencies, and to recognition and encouragement of coopera- 
tive associations, shall apply in the administration of this act; and the Secretary 
shall, for such purposes, utilize the same local, county, and State committees as are 
utilized under sections 590g, 590h, 590i, and 590j- 590q of Title 16.” 


The Federal Crop Insurance Act ** enacted in 1938 contains the follow- 
ing statement: 


In carrying out the provisions of this chapter the Board may, in its discretion, utilize 
producer-owned and producer-controlled cooperative associations.“ 


Statutes Providing for Research 


The Appropriation Act for the Department of Agriculture for the fiscal 
year beginning July 1, 1913,'° contained the following provision: 


That the President of the United States shall appoint a commission composed 
of not more than seven persons who shall serve without compensation to cooperate 
with the American commission assembled under the auspices of the Southern Com- 
mercial Congress to investigate and study in European countries cooperative land- 
mortgage banks, cooperative rural credit unions, and similar organizations and 
institutions devoting their attention to the promotion of agriculture and the better- 
ment of rural conditions, and for the purpose of its investigations the commission 
shall be authorized to incur and have paid upon the certificate of its chairman such 
expenses in the city of Washington and elsewhere for the payment of the salaries of 
employees, clerks, stenographers, assistants and such other necessary expenses as the 
commission may deem necessary: Provided, That the total expenses incurred for 
all purposes shall not exceed the sum of $25,000, and the said commission shall 
submit a report to Congress as early as practicable, embodying the results of its 
investigations and such recommendations as it may see fit to make. 


Acting under this authorization the American and United States Com- 
mission for the study of agricultural cooperation in Europe undertook an 
investigation in Europe in 1913, and its results are published in a 900-page 
report, which has been printed as a public document.” 

The Appropriation Act just referred to contained also the following 
provision: *7 

To enable the Secretary of Agriculture to acquire and to diffuse among the people 
of the United States useful information on subjects connected with the marketing 
and distributing of farm products, and for the employment of persons and means 


necessary in the city of Washington and elsewhere, there is hereby appropriated the 
sum of $50,000, of which sum $10,000 shall be immediately available. 


Pursuant to this authority, the Office of Markets '* was organized, in 
which a project “Cooperative Purchasing and Marketing” was established 
in 1913. This project engaged in research and other work relative to 
agricultural cooperation which was continued by it and its successors, 
pursuant to authority contained in subsequent appropriation acts until the 
enactment of the Cooperative Marketing Act of 1926. The purposes of 
this act are disclosed by its title, which reads: 1 


2 Statrooe)) Wear Cale lb 3oG scans 
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** AGRICULTURAL COOPERATION AND RURAL CREDIT IN EUROPE. 63d Cong., Ist sess., 
S. Doc. 214, 3 pts. See also Elsworth, R. H., rHE sTORY OF FARMERS’ COOPERATIVES. 
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37 Stat. 854. 
* Elsworth, R. H., THE STORY OF FARMERS’ COOPERATIVES. FCS Educ. Cir. 1, 
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An act to create a division of cooperative marketing in the Department of Agri- 
culture; to provide for the acquisition and dissemination of information pertaining 
to cooperation; to promote the knowledge of cooperative principles and practices; 
to provide for calling advisers to counsel with the Secretary of Agriculture on coopera- 
tive activities; to authorize cooperative associations to acquire, interpret, and 
disseminate crop and market information, and for other purposes. 

Under this act, the United States Department of Agriculture, through 
the Farmer Cooperative Service, is authorized: 

1. ‘To acquire, analyze, and disseminate economic statistical, and histori- 
cal information, regarding the progress, organization and business methods 
of cooperatives in the United States and foreign countries. 

2. To conduct studies of the economic, legal, financial, social, and other 
phases of cooperation, and publish the results thereof. Such studies shall 
include the analyses of the organization, operation, financial, and merchan- 
dising problems of cooperatives. 

3. ‘To make surveys and analyses if deemed advisable of the accounts and 
business practices of representative cooperatives upon their request; to 
report to the association so surveyed the results thereof; and with the con- 
sent of the association so surveyed to publish summaries of the results of 
such surveys, together with similar facts, for the guidance of associations 
and for the purpose of assisting associations and developing methods of 
business and market analysis. 

4. To confer and advise with committees or groups of producers, if 
deemed advisable, that may be desirous of forming a cooperative and to 
make an economic survey and analysis of the facts surrounding the produc- 
tion and marketing of the agricultural product or products which the 
association, if formed, would handle or market. 

5. To acquire from all available sources information concerning crop 
prospects, supply, demand, current receipts, exports, imports, and prices 
of the agricultural products handled or marketed by cooperatives, and to 
employ qualified commodity marketing specialists to summarize and analyze 
this information and disseminate the same among cooperatives and others. 

6. To promote the knowledge of cooperative principles and practices 
and to cooperate, in promoting such knowledge, with educational and mar- 
keting agencies, cooperatives, and others. 

7. To make such special studies, in the United States and foreign coun- 
tries, and to acquire and disseminate such information and findings as 
may be useful in the development and practice of cooperation. 

In accordance with an Executive order in 1929 *° the Cooperative Mar- 
keting Division was transferred from the Department of Agriculture to 
the Federal Farm Board, and in accordance with another Executive order 
executed in 1933 *! the Division became a part of the Farm Credit Admin- 
istration. On December 4, 1953, it was transferred from Farm Credit 
Administration to the Secretary of Agriculture and established as the 
Farmer Cooperative Service of the United States Department of Agri- 
Culture. 


Statutes Involving Electric Projects 


The Tennessee Valley Authority Act of 1933 as amended ** authorized 
the board of directors to cooperate “with farmers, landowners, and associa- 


*° Exec. Order 5200, dated and effective October 1, 1929. 

*1 Exec. Order 6084 dated March 27, 1933, effective May 27, 1933. 

267 Stat. 390, 394; 7 U. S.C. A. 452, Note; Secretary Memorandum No. 1320, 
Supplement No. 4, November 2, 1953. 

“AS Stat.58, 49. Stat.10763.16 Uss) GA, 331d (c). 
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tions of farmers or landowners, for the use of new forms of fertilizer or 
fertilizer practices * * *.” ‘The act as amended provides that States, coun- 
ties, municipalities, and cooperative organizations of citizens or farmers 
shall be entitled to preference in the sale of surplus power, and in order 
to facilitate the disposition of surplus power the corporation is authorized 
to extend credit to such institutions for a period of not exceeding 5 years. 

The acts authorizing the Bonneville project ** and the Fort Peck proj- 
ect ° also conferred on cooperatives certain preferences and priorities in 
the purchase of power. 

At the time this is written,”® it is believed that the most significant ref- 
erences to cooperatives are contained in the Federal statutes referred to 
herein. Of course, there are other Federal statutes which affect coopera- 
tives as they do other business entities; such, for example, as the Federal 
Trade Commission Act,” the Perishable Agricultural Commodities Act,” 
the National Labor Relations Act,?® and the Fair Labor Standards Act,*° but 
cooperatives are not mentioned in these statutes. 
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Appendix 


Bingham Cooperative Marketing Act 


[Based on Baldwin’s 1936 revision of Carroll’s Kentucky Statutes, annotated, 8th 
Ed.; with footnotes on later developments. ] 


§ 883f-1. Declaration of policy—In order to promote, foster, and encourage the 
intelligent and orderly marketing of agricultural products through cooperation; and 
to eliminate speculation and waste; and to make the distribution of agricultural 
products between producer and consumer as direct as can be efficiently done; and 
to ar ele the marketing of agricultural products, this Act is passed. (1922, c. 1, 

§ 883f-2. Definitions. —As used in this act: 

(a) The term “agricultural products” shall include horticultural, viticultural, 
forestry, dairy, live stock, poultry, bee, and any farm products. 

(6) dhe.term “member” shall. include actual members of associations without 
cep stock and holders of common stock in associations organized with capital 
stock. 

{) The term “association” means any corporation organized under this act; 
an 

(d) The term “person” shall include individuals, firms, partnerships, corpora- 
tions and associations. 

Associations organized hereunder shall be deemed “nonprofit,” inasmuch as they 
are not organized to make profit for themselves, as such, or for their members, as 
such, but only for their members as producers. 

(e) For the purpose of brevity and convenience this act may be indexed, referred 
to and cited as ‘““The Bingham Cooperative Marketing act.” (1922, c. 1, p. 1, § 2.) 

§ 883f-—3. Who may organize——Twenty (20) or more persons, a majority of 
whom are residents of this state, engaged in the production of agricultural products, 
may form a nonprofit, cooperative association, with or without capital stock, under 
the provisionsotsthiseact a1 922. Cr deaplgs Ja) 

§ 883f-4. Purposes——An association may be organized to engage in any activity 
in connection with the marketing or selling of the agricultural products of its mem- 
bers, or with the harvesting, preserving, drying, processing, canning, packing, grad- 
ing, storing, handling, shipping or utilization thereof, or the manufacturing or 
marketing of the byproducts thereof; or in connection with the manufacturing, 
selling or supplying to its members of machinery, equipment or supplies; or in the 
financing of the above enumerated activities; or in any one or more of the activities 
specified herein. . (1922,¢cA) .pil§ 44) 

§ 883f-—5. Preliminary investigation.—Every group of persons contemplating the 
organization of an association under this act is urged to communicate with the dean 
of the college of agriculture of the university of Kentucky, who will inform them 
whatever a survey of marketing conditions affecting the commodities proposed to be 
handled may indicace regarding probable success. 

It is here recognized that agriculture is characterized by individual production 
in contrast to the group or factory system that characterizes other. forms of industrial 
production; and that the ordinary form of corporate organization permits industrial 
groups to combine for the purpose of group production and the ensuing group mar- 
keting and that the public has an interest in permitting farmers to bring their in- 
dustry to the high degree of efficiency and merchandising skill evidenced in the 
manufacturing industries; and that the public interest urgently needs to prevent the 
migration from the farm to the city in order to keep up farm production and to 
preserve the agricultural supply of the nation; and that the public interest demands 
that the farmer be encouraged to attain a superior and more direct system of market- 
ing in the substitution of merchandising for the blind, unscientific and speculative 
selling of crops; and that for this purpose, the farmers should secure special guidance 
and instructive data from the dean of the college of agriculture of the university 
of Kentucky, 6(1922ic..1, pid98/5.) 


" Repealed effective June 12, 1940. (1940, c. 191, sec. 1.) 
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§ 883f-6. Powers.—Each association incorporated under this act shall have the 
following powers: (a) To engage in any activity in connection with the marketing, 
selling, preserving, harvesting, drying, processing, manufacturing, canning, packing, 
erading, storing, handling or utilization of any agricultural products produced or 
delivered to it by its members, or the manufacturing or marketing of the byproducts 
thereof; or any activity in connection with the purchase, hiring, or use by its members 
of supplies, machinery or equipment; or in the financing of any such activities; or 
in any one or more of the activities specified in this section. And such association 
may also buy, sell and deal in the agricultural products of nonmembers to an amount 
not greater in value than such as are handled by it for its members. (b) To borrow 
money without limitation as to amount of corporate indebtedness or liability; and 
to make advances to members. (c) To act as the agent or representative of any 
member or members in any of the above mentioned activities. (d) ‘To purchase or 
otherwise acquire; and to hold, own, and exercise all rights of ownership in; and 
to sell, transfer or pledge, or guarantee the payment of dividends or interest on, or 
the retirement or redemption of, shares of the capital stock or bonds of any corpora- 
tion or association engaged in any related activity or in the warehousing or handling 
or marketing of any of the products handled by the association. (e) To establish 
reserves and to invest the funds thereof in bonds or in such other property as may 
be provided in the bylaws. (f) To buy, hold and exercise all privileges or owner- 
ship, over such real or personal property as may be necessary or convenient for the 
conduct and operation of any of the business of the association, or incidental thereto. 
(zg) To do each and every thing necessary, suitable or proper for the accomplish- 
ment of any one of the purposes or the attainment of any one or more of the subjects 
herein enumerated; or conducive to or expedient for the interest or benefit of the 
association; or to contract accordingly; and in addition to exercise and possess all 
powers, rights and privileges necessary or incidental to the purposes for which the 
association is organized or to the activities in which it is engaged; and, in addition, 
any other rights, powers and privileges granted by the laws of this state to ordinary 
corporations, except such as are inconsistent with the express provisions of this act; 
and to do any such thing-anywhere. (1934.:c. 124, 8:1> 1922 Mes 11 S'6n En 
June 14, 1934.) 

§ 883f-7. Members.—(a) Under the terms and conditions prescribed in the by- 
laws adopted by it, an association may admit as members, or issue common stock to, 
persons only engaged in the production of the agricultural products to be handled 
by or through the association, including the lessees and tenants of land used for the 
production of such products and any lessors and landlords who receive as rent all or 
part of the crop raised on the leased premises. 

(b) If a member of a nonstock association be other than a natural person, such 
member may be represented by any individual, associate, officer or manager or 
member thereof, duly authorized in writing. 

(c) One association organized hereunder may become a member or stockholder 
of any other association or associations organized hereunder. (1922, c. 1, p. 1, § 7.) 

§ 883f-8. Articles of incorporation.—Each association formed under this act must 
prepare and file articles of incorporation, setting forth: 

(a) The name of the association. 

(6) The purposes for which it is formed. 

(c) The place where its principal business will be transacted. 

(d) The term for which it is to exist, not exceeding fifty (50) years. 

(e) The number of directors thereof, which must be not less than five (5) and 
may be any number in excess thereof; the term of office of such directors; and the 
names and addresses of those who are to serve as incorporating directors for the 
first term, or until election and qualification of their successors. 

(f) If organized without capital stock, whether the property rights and interest 
of each member shall be equal or unequal; and if unequal, the general rule or 
rules applicable to all members by which the property rights and interests, respec- 
tively, of each member may and shall be determined and fixed: and provision for 
the admission of new members who shall be entitled to share in the property of the 
association with the old members, in accordance with such general rule or rules. 
This provision or paragraph of the articles of incorporation shall not be altered, 
amended, or repealed except by the written consent or vote of three-fourths of the 
members. 

(g) If organized with capital stock, the amount of such stock and the number 
of shares into which it is divided and the par value thereof. 

_The capital stock may be divided into preferred and common stock. If so 
divided, the articles of incorporation must contain a statement of the number of 
shares of stock to which preference is granted and the number of shares of stock 
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to which no preference is granted and the nature and definite extent of the preference 
and privileges granted to each. 

The articles must be subscribed by the incorporators and acknowledged by one 
of them before an officer authorized by the law of this State to take and certify 
acknowledgments of deeds and conveyances; and shall be filed in accordance with 
the provisions of the general corporation law of this State; and when so filed the said 
articles of incorporation, or certified copies thereof shall be received in all the courts 
of this State and other places, as prima facie evidence of the facts contained therein 
and of the due incorporation of such association. <A certified copy of the articles 
of incorporation shall also be filed with the dean of the college of agriculture of 
the university of Kentucky. (1922,c.1,p. 1, § 8.) 

§ 883f-9. Amendments to articles of incorporation.—The articles of incorpora- 
tion may be altered or amended at any regular meeting or any special meeting 
called for that purpose. An amendment must first be approved by two-thirds of 
the directors and then adopted by a vote representing a majority of all the members 
of the association. Amendments to the articles of incorporation, when so adopted, 
shall be filed in accordance with the provisions of the general corporation law of 
thiswstateme sy LOZ Zee, lapel S29.) 

§ 883f-10. Bylaws.—Each association incorporated under this act must, within 
thirty (30) days after its incorporation, adopt for its government and management, 
a code of bylaws, not inconsistent with the powers granted by this act. A majority 
vote of the members or stockholders, or their written assent, is necessary to adopt 
such bylaws. Each association, under its bylaws, may provide for any or all of the 
following matters: 

(a) The time, place and manner of calling and conducting its meetings. 

(b) The number of stockholders or members constituting a quorum. 

(c) The right of members or stockholders to vote by proxy or by mail or both; 
and the conditions, manner, form, and effects of such votes. 

(d) The number of directors constituting a quorum. 

(e) The qualifications, compensation and duties and term of office of directors 
and officers; time of their election and the mode and manner of giving notice 
thereof. 

(f) Penalties for violations of the bylaws. 

(g) The amount of entrance, organization and membership fees, if any; the 
manrer and method of collection of the same; and the purposes for which they 
may be used. 

(h) The amount which each member or stockholder shall be required to pay 
annually or from time to time, if at all, to carry on the business of the association; 
the charge, if any, to be paid by each member or stockholder for services rendered 
by the association to him and the time of payment and the manner of collection; 
and the marketing contract between the association and its members or stockholders 
which every member or stockholder may be required to sign. 

(2) The number and qualification of members or stockholders of the association 
and the conditions precedent to membership or ownership of common stock; the 
method, time and manner of permitting members to withdraw or the holders of 
common stock to transfer their stock; the manner of assignment and transfer of the 
interest of members and of the shares of common stock; the conditions upon which 
and time when membership of any member shall cease; the automatic suspension 
of the rights of a member when he ceases to be eligible to membership in the asso- 
ciation; and the mode, manner and effect of the expulsion of a member; the manner 
of determining the value of a member’s interest and provision for its purchase by the 
association upon the death or withdrawal of a member or stockholder, or upon the 
expulsion of a member or forfeiture of his membership, or, at the option of the 
association, the purchase of a price fixed by conclusive appraisal by the board of 
directors. In case of the withdrawal or expulsion of a member, the board of 
directors shall equitably and conclusively appraise his property interests in the 
association and shall fix the amount thereof in money, which shall be paid to him 
within 1 year after such expulsion or withdrawal. (1922,c.1,p. 1, § 10.) 

§ 883f-11. General and special meetings; how called.—In its bylaws, each asso- 
ciation shall provide for one or more regular meetings annually. The board of 
directors shall have the right to call a special meeting at any time; and ten percent 
of the members or stockholders may file a petition stating the specific business to be 
brought before the association and demand a special meeting at any time. Such 
meeting must thereupon be called by the directors. Notice of all meetings, together 
with a statement of the purposes thereof, shall be mailed to each member at least 
10 days prior to the meeting; provided, however, that the bylaws may require 
instead that such notice may be given by publication in a newspaper of general 
circulation, published at the principal place of business of the association. (1922, 
CALE Deel 1s) 
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§ 883f-12. Directors; election ——The affairs of the association shall be managed 
by a board of not less than five directors, elected by the members or stockholders 
from their own number. The bylaws may provide that the territory in which the 
association has members shall be divided into districts and that the directors shall 
be elected according to such districts, either directly or by district delegates elected 
by the members in that district. In such a case the bylaws shall specify the number 
of directors to be elected by each district, the manner and method of reapportioning 
the directors and of redistricting the territory covered by the association. ‘The 
bylaws may provide that primary elections shall be held in each district to elect the 
directors apportioned to such districts and that the result of all such primary elections 
may be ratified by the next regular meeting of the association or may be considered 
final as to the association. ‘The bylaws may provide that one or more directors may 
be appointed by any public official or commission or by the other directors selected 
by the members or their delegates. Such directors shall represent primarily the 
interest of the general public in such associations. The director or directors so 
appointed need not be members or stockholders of the association; but shall have 
the same powers and rights as other directors. Such directors shall not number 
more than one-fifth of the entire number of directors. 

An association may provide a fair remuneration for the time actually spent by 
its officers and directors in its service and for the service of the members of its 
executive committee. No director, during the term of his office, shall be a party 
to a contract for profit with the association differing in any way from the business 
relations accorded regular members or holders of common stock of the association 
or others, or differing from terms generally current in that district. 

The bylaws may provide for an executive committee and may allot to such com- 
mittee all the functions and powers of the board of directors, subject to the general 
direction and control of the board. 

When a vacancy on the board of directors occurs other than by expiration of term, 
the remaining members of the board, by a majority vote, shall fill the vacancy, 
unless the bylaws provide for an election of directors by district. In such a case 
the board of directors shall immediately call a special meeting of the members or 
stockholders in that district to fill the vacancy. (1922, c. l-vp. 1, § 122) 

§ 883f-13. Election of officers—The directors shall elect from their number a 
president and one or more vice presidents. They shall also elect a secretary and 
a treasurer, who need not be directors or members of the association; and they may 
combine the two latter offices and designate the combined office as secretary- 
treasurer; or unite both functions and titles in one person. The treasurer may 
be a bank or any depository, and as such, shall not be considered as an officer, but 
as a function, of the board of directors. In such case, the secretary shall perform 
the usual accounting duties of the treasurer, excepting that the funds shall be de- 
posited only as and where authorized by the board of directors. (1922, c. 1, p. 1, 
$4137) 

§ 883f-14. Stock membership certificate; when issued; voting; liability; limita- 
tions on transfer and ownership.—When a member of an association established 
without capital stock has paid his membership fee in full, he shall receive a cer- 
tificate of membership. 

No association shall issue stock to a member until it has been fully paid for. The 
promissory notes of the members may be accepted by the association as full or 
partial payment. The association shall hold the stock as security for the payment 
of the note; but such retention as security shall not affect the member’s right to 
vote. 

No member shall be liable for the debts of the association to an amount exceeding 
the sum remaining unpaid on his membership fee or his subscription to the capital 
stock, eee any unpaid balance on any promissory notes given in payment 
thereof. 

No stockholder of a cooperative association shall own more than one-twentieth 
(449) of the common stock of the association; and an association, in its bylaws, may 
limit the amount of common stock which one member may own to any amount less 
than one-twentieth (149) of the common stock. 

No member or stockholder shall be entitled to more than one vote, regardless of 
the number of shares of common stock owned by him. 

Any association organized with stock under this act may issue preferred stock with 
or without the right to vote. Such stock may be redeemable or retirable by the 
association on such terms and conditions as may be provided for by the articles of 
incorporation and printed on the face of the certificate. 

The bylaws shall prohibit the transfer of the common stock of the association to 
persons not engaged in the production of the agricultural products handled by the 
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association; and such restrictions must be printed upon every certificate of stock 
subject thereto. 

The association may, at any time, as specified in the bylaws, except when the debts 
of the association exceed fifty percent (50%) of the assets thereof, buy in or. pur- 
chase its common stock at the book value thereof, as conclusively determined by the 
board of directors, and pay for it in cash within one (1) year thereafter. (1922, 
cal; pele srl) 

§ 883f-15. Removal of officer or director—Any member may bring charges 
against an officer or director by filing them in writing with the secretary of the 
association, together with a petition signed by 5 percent of the members, requesting 
the removal of the officer or director in question. The removal shall be voted upon 
at the next regular or special meeting of the association and, by a vote of a majority 
of the members, the association may remove the officer or director and fill the vacancy. 
The director or officer, against whom such charges have been brought, shall be 
informed in writing of the charges previous to the meeting and shall have an oppor- 
tunity at the meeting to be heard in person or by counsel and to present witnesses; 
and the person or persons bringing the charges against him shall have the same 
opportunity. 

In case the bylaws provide for election of directors by districts with primary elec- 
tions in each district, then the petition for removal of a director must be signed by 
20 percent of the members residing in the district from which he was elected. The 
board of directors must call a special meeting of the members residing in that district 
to consider the removal of the director; and by a vote of the majority of the members 
of ous the director in question shall be removed from office. (1922, c. 1, 
Dal: : 

§ 883f-16. Referendum.—Upon demand of one-third of the entire board of 
directors, any matter that has been approved or passed by the board must be referred 
to the entire membership or the stockholders for decision at the next special or 
regular meeting; provided, however, that a special meeting may be called for the 
punposey wl U2 26 Cl Sp l811 6s) 

§ 883f-17. Marketing contract.—The association and its members may make and 
execute marketing contracts, requiring the members to sell, for any period of time, 
not over 10 years, all or any specified part of their agricultural products or specified 
commodities exclusively to or through the association, or any facilities to be created 
by the association. If they contract a sale to the association, it shall be conclusively 
held that title to the products passes absolutely and unreservedly, except for recorded 
liens, to the association upon delivery; or at any other specified time if expressly and 
definitely agreed in the said contract. The contract may provide that the associa- 
tion may sell or resell the products delivered by its members, with or without taking 
title thereto; and pay over to its members the resale price, after deducting all neces- 
sary selling, overhead and other costs and expenses, including interest on preferred 
stock, not exceeding eight (8) percent per annum, and reserves for retiring the stock, 
if any; and other proper reserves; and interest not exceeding eight (8) percent per 
annum upon common stock. (1922,c.1,p.1,§ 17.) 

§ 883f-18. Remedies for breach of contract.—(a) The bylaws or the marketing 
contract may fix, as liquidated damages, specific sums to be paid by the member 
or stockholder to the association upon the breach by him of any provision of the 
marketing contract regarding the sale or delivery or withholding of products; and 
may further provide that the member will pay all costs, premiums for bonds, expenses 
and fees, in case any action is brought upon the contract by the association; and 
any such provisions shall be valid and enforceable in the courts of this state; and 
such clauses providing for liquidated damages shall be enforceable as such and 
shall not be regarded as penalties. 

(b) In the event of any such breach or threatened breach of such marketing 
contract by a member, the association shall be entitled to an injunction to prevent 
the further breach of the contract and to a decree of specific performance thereof. 
Pending the adjudication of such an action and upon filing a verified complaint 
showing the breach or threatened breach, and upon filing a sufficient bond, the 
association shall be entitled to a temporary restraining order and preliminary injunc- 
tion against the member. 

(c) In any action upon such marketing agreements, it shall be conclusively 
presumed that a landowner or landlord or lessor is able to control the delivery of 
products produced on his land by tenants or others, whose tenancy or possession or 
work on such land or the terms of whose tenancy or possession or labor thereon 
were created or changed after execution by the landowner or landlord or lessor, 
of such a marketing agreement; and in such actions, the foregoing remedies for 
nondelivery or breach shall lie and be enforceable against such landowner, land- 


lord or lessor. (1922, c. 1, p. 1, § 18.) 
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§ 883f-19. Purchasing business of other associations, persons, firms or corpora- 
tions; payment; stock issued.—Whenever an association, organized hereunder with 
preferred capital stock, shall purchase the stock or any property, or any interest 
in any property of any person, firm or corporation or association, it may discharge 
the obligations so incurred, wholly or in part, by exchanging for the acquired 
interest, shares of its preferred capital stock to an amount which at par value would 
equal the fair market value of the stock or interest so purchased, as determined by 
the board of directors. In that case the transfer to the association of the stock or 
interest purchased shall be equivalent to payment in cash for the shares of stock 
issued ( 1922) co Lp pds $5195) 

§ 883f-20. Annual reports.—Each association formed under this act shall prepare 
and make out an annual report on forms to be furnished by the dean of the college 
of agriculture of the university of Kentucky, containing the name of the association ; 
its principal place of business; and a general statement of its business operations 
during the fiscal year, showing the amount of capital stock paid up and the number 
of stockholders of a stock association or the number of members and amount of mem- 
bership fees received, if a non-stock association; the total expenses of operations; the 
amount of its indebtedness or liabilities, and its balance sheet. (1922, c. 1, p. l, 


§ 20.) 

§ 883f-21. Conflicting laws not to apply.—Any provisions of law which are in 
conflict with this act shall not be construed as applying to the associations herein 
provided for. Any exemptions under any and all existing laws applying to agricul- 
tural products in the possession or under the control of the individual producer, shall 
apply similarly and completely to such products delivered by its farmer members, 
in the possession or under the control of the association. (1922, c. 1, p. 1, § 21.) 

§ 883f-22. Limitation of the use of term “cooperative.”—No person, firm, cor- 
poration or association, hereafter organized or doing business in this State, shall 
be entitled to use the word ‘‘cooperative’”’ as part of its corporate or other business 
name or title for producers’ cooperative marketing activities, unless it has complied 
with the provisions of this act. 

Any person, firm, corporation, or association now organized and existing, or 
doing a producers’ cooperative marketing business in this State and embodying the 
word ‘“‘cooperative” as part of its corporate or other business name or title, and 
which is not organized in compliance with the provisions of this act, must, within 
6 months from the date at which this act goes into effect, eliminate the word 
‘cooperative’ from its said corporate or other business name or title. (1922, c. 1, 
Dene Sez 23) 

§ 883f-23. Interest in other corporations or assoctations.—An association may 
organize, form, operate, own, control, have an interest in, own stock of, or be a 
member of any other corporation or corporations, with or without capital stock, 
and engaged in preserving, drying, processing, canning, packing, storing, handling, 
shipping, utilizing, manufacturing, marketing or selling of the agricultural products 
handled by the association, or the byproducts thereof. 

If such corporations are warehousing corporations, they may issue legal ware- 
house receipts to the association against the commodities delivered by it, or to any 
other person and such legal warehouse receipts shall be considered as adequate 
collateral to the extent of the usual and current value of the commodity represented 
thereby. In case such warehouse is licensed or licensed and bonded under the 
laws of this state or the United States, its warehouse receipt delivered to the 
association on commodities of the association or its members, or delivered by the 
association or its members, shall not be challenged or discriminated against because 
Roa ages or control, wholly or in part, by the association. (1922, c. 1, p. 1, 

§ 883f-24. Contracts and agreements with other associations——Any association 
may, upon resolution adopted by its board of directors, enter into all necessary and 
proper contracts and agreements and make all necessary and proper stipulations, 
agreements and contracts and arrangements with any other cooperative corporation, 
association or associations, formed in this or in any other state, for the cooperative 
and more economical carrying on of its business or any part or parts thereof. Any 
two or more associations may, by agreement between them, unite in employing and 
using or may separately employ and use the same personnel, methods, means and 
aa cara carrying on and conducting their respective businesses. (1922, c. 1, 
p. 1, § 24. 

§ 883f-25. Associations heretofore organized may adopt the provisions of this 
act.—Any corporation or association, organized under previously existing statutes, 
may, by a majority vote of its stockholders or members, be brought under the pro- 
visions of this act by limiting its membership and adopting the other restrictions 
as provided herein. It shall make out in duplicate a statement signed and sworn 
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to by its directors to the effect that the corporation or association has, by a majority 
vote of the stockholders or members, decided to accept the benefits and be bound 
by the provisions of this act and has authorized all changes accordingly. Articles 
of incorporation shall be filed as required in K. S. § 883f—-8, except that they shall 
be signed by the members of the then board of directors. The filing fee shall be the 
same as for filing an amendment to articles of incorporation. 

(a) Where any association may be incorporated under this act, all contracts 
heretofore made by or on behalf of same by the promoters thereof in anticipation 
of such association becoming incorporated under the laws of this State, whether 
such contracts be made by or in the name of some corporation organized elsewhere 
and when same would have been valid if entered into subsequent to the passage 
of fae oa hereby validated as if made after the passage of this act. (1922, c. 1, 
jetyad 

§ 883f-26. Misdemeanor to induce breach of marketing contract of cooperative 
association; spreading false reports about the finances or management thereof.— 
Any person or persons or any corporation whose officers or employees knowingly 
induce or attempt to induce any member or stockholder of an association organized 
hereunder to breach his marketing contract with the association, or who maliciously 
and knowingly spreads false reports about the finances or management thereof, shall 
be guilty of a misdemeanor and be subject to a fine of not less than one hundred 
dollars ($100.00) and not more than one thousand dollars ($1,000.00) for each 
such offense; and shall be liable to the association aggrieved in a civil suit in the 
reece a of five hundred dollars ($500.00) for each such offense. (1922, c. 1, 
p. |, .) 

§ 883f-27. Warehousemen liable for damages for encouraging or permitting de- 
livery of products in violation of marketing agreements.—Any person, firm or cor- 
poration conducting a warehouse within the State of Kentucky who solicits or 
persuades or permits any member of any association organized hereunder to breach 
his marketing contract with the association by accepting or receiving such member’s 
products for sale or for auction or for display for sale, contrary to the terms of any 
marketing agreement of which said person or any member of the said firm or any 
active officer or manager of the said corporation has knowledge or notice, shall be 
liable to the association aggrieved in a civil suit in the penal sum of five hundred 
dollars ($500.00) for each such offense; and such association shall be entitled to an 
injunction against such warehouseman to prevent further breaches and a multiplicity 
of actions thereon. In addition, said warehouseman shall pay to the association a 
reasonable attorney’s fee and all costs involved in any such litigation or proceed- 
ings at law. 

This section is enacted in order to prevent a recurrence or outbreak of violence 
and to give marketing associations an adequate remedy in the courts against those 
who encourage violations of cooperative contracts. (1922, c. 1, p. 1, § 27.) 

§ 883f-28. Associations are not in restraint of trade.—Any association organized 
hereunder shall be deemed not to be a conspiracy nor a combination in restraint 
of trade nor an illegal monopoly; nor an attempt to lessen competition or to fix 
prices arbitrarily or to create a combination or pool in violation of any law of this 
State; and the marketing contracts and agreements between the association and its 
members and any agreements authorized in this act shall be considered not to be 
illegal nor in restraint of trade nor contrary to the provisions of any statute enacted 
against pooling or combinations. (1922, c. 1, p. 1, § 28.) 

§ 883f-29. Constitutionality——lIf any section of this act shall be declared uncon- 
stitutional for any reason, the remainder of this act shall not be affected thereby. 
ONSWAED Wee hv 6 ea eh eV AS 

§ 883f-30. Application of general corporation laws.—The provisions of the gen- 
eral corporation laws of this State and all powers and rights thereunder, shall apply 
to the associations organized hereunder, except where such provisions are in conflict 
with or inconsistent with the express provisions of this act. (1922, c. 1, p. 1, § 30.)* 

§ 883f-31. Taxation.—The shares of corporations organized under this act shall 
be taxable as against the owner thereof as of the period of assessment of other 
personal property for taxation in this State. 

Such shares will represent in the aggregate all the property held or owned by such 
corporation, and when taxed as against the individual owner all of the property in 
the name of said association will thereby be taxed. 

Under existing law crops grown in the year of assessment are exempt from tax 
whilst owned by the producer. So much of the value of each share of said stock 


? Repealed effective June 12, 1940. (1940, c. 191, sec. 1.) 


® Omitted from Kentucky Revised Statutes 1953 as covered by general law relating 
to private corporations. See KRS 271.015. 
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as may represent the owner’s proportion of crops grown by him and delivered to 
the association as herein provided, shall be exempt from taxation, inasmuch as it is 
the same thing exempted now by the constitution and laws of this State to such 
erowerm( 1922,¢, lap. 0,'83l)* 

§ 883f-32. Filing fees.—For filing articles of incorporation, an association organ- 
ized hereunder shall pay ten dollars ($10.00); and for filing an amendment to the 
articles, two and 50/100 dollars ($2.50). (1922,c.1, p. 1, § 32.) 

§ 883f-33. Emergency clause——Whereas, the agricultural interests of the State 
are of the utmost importance to the people of Kentucky; and 

Whereas, a demoralized condition of the farming interests of the State exists, 
injuriously affecting all other business ; and 

Whereas, the highest interests of the State generally demand immediate relief; 
and 

Whereas, this act is designed and intended to afford such relief, 

Therefore, an emergency is declared to exist and this act shall become effective 
immediately upon its passage and approval as required by law. (1922, c. 1, p. 1, 

§ 883f-34. Foreign marketing association may use word “cooperative” in name.— 
That any cooperative marketing association organized in any State other than 
Kentucky having substantially the same purposes, restrictions and limitations as 
provided by the Bingham Cooperative Marketing act may use the word “cooperative” 
as part of its corporate or other business name or title for producers’ cooperative 
marketing activities; and anv such organization shall be deemed not to be a con- 
spiracy, nor a combination in restraint of trade nor an illegal monopoly; nor an 
attempt to lessen competition or to fix prices arbitrarily or to create a combination 
or pool in violation of any law of this State; and its marketing contracts and agree- 
ments shall be considered not to be illegal nor in restraint of trade nor contrary to 
the provisions of any statute enacted against pooling or combinations. (March 24, 
1922s SLU9Ch a2 Soe Sale) 

§ 883f-35. Effective date-——This act shall take effect and be in full force and 
effect from and after its passage. (March 24, 1922, c. 109, p. 285, § 2.) ° 

§ 883f-36. Association to furnish information as to members and contracts.— 
Upon application in writing by registered mail to any agricultural cooperative 
marketing association doing business under the laws of this commonwealth by any 
landowner, lessor or lessee of land on which any agricultural crops marketed by 
such association are being raised ‘or are to be raised, asking for information as 
to whether a certain person or persons are members of such association, or have 
signed its marketing agreement or asking for information as to the terms of said 
contract, said association shall within 5 days after receipt of said request furnish 
said information in writing to the person or persons inquiring at the address given 
in the application. (March —, 1924,c. 1, p. 1, § 1.) - 

§ 883f-37. Form of application—Such application shall give the full name of the 
person or persons concerning whom the information is requested and their post office 
addresses, and shall contain a return address of the person or persons to whom the 
information istobesent. (March —, 1924,c. 1, p. 1, § 2.) 

§ 883f—38. Effect of failure to furnish information.—Unless such information as 
above requested shall be furnished by said association, in any litigation which may 
arise between such association and the person or persons inquiring, it shall be 
presumed, in the absence of evidence to the contrary, that the person requesting 
said information was without notice that the person inquired about was a member 
of such association or had signed such marketing contract, or that the person 
inquiring knew the terms of the contract. (March —, 1924, c. 1, p. 1, § 3.) 

§ 883f-39. Effect of failure to request information.—Unless such landlord, lessor 
or lessee shall have made the above inquiry and waited until the expiration of the 
time above set forth or until the receipt of answer thereto, in any litigation arising 
with such cooperative association, it shall be conclusively presumed that such person 
has notice of the contract or membership obligations actually existing between the 
association and its member or obligor. (March —, 1924, c. 1, p. 1, § 4.) 

§ 883f-40. Mortgage upon growing crops.—That growers of agricultural products 
who have signed contracts with cooperative marketing associations, authorized by 
the Bingham Cooperative Marketing act, be, and they are hereby permitted to place 
crop mortgages upon crops in esse; but said crop mortgages shall not defeat the 
right of any association organized under the cooperative act to take delivery of any 
crop covered by a marketing contract. Any grower executing such a crop mortgage 


*Pronounced unconstitutional in Burley Tobacco Growers Coop. Association v. 
City of Carrollton, 208 Ky. 270, 270 S. W. 749. 
* Repealed effective June 12,1940. (1940, c. 191, sec. 1.) 


308 


) 


may make an assignment to the mortgagee of the grower’s interest in the proceeds 
of such crop, subject to the provision of said marketing agreement, which assign- 
ment must be accepted by any association organized under said act. (March 29, 


192406.-7; p29 n8r1.) 

§ 883f-41. Foreclosure, attachment, etc.—In the event of foreclosure, attachment 
or proceeding in court concerning any crop covered by such marketing agreement and 
mortgage, it shall be the duty of the court to direct that the crop shall be delivered 
to and sold by the said marketing association according to the terms of the contract 
and the proceeds derived therefrom so far as may be necessary to satisfy the judg- 


ment in the case shall be paid as directed by the judgment of the court. (March 
29) LO240 cep 9, $72) 


Suggested Organization Forms 


pieced organization forms for agricultural associations of pro- 
ducers appear on the succeeding pages. The articles of incorporation 
and the bylaws provide for the organization of an association without capital 
stock. However, alternate paragraphs or provisions have been provided 
for use where the association is organized on a capital stock basis. These 
are indented in brackets or appear in the footnotes. 

The fundamental cooperative principles discussed in the text, such as 
democratic control, the revolving-fund plan of financing, adequate reserves, 
and equitable distribution of earnings, are reflected in the forms. 

Since these forms are general in character, the services of an attorney are 
required for adapting them to suit the needs of a particular association; 
and they should be checked, altered, and modified to meet the local needs 
and legal requirements of the State in which the association is to be incor- 
porated. The forms should also be modified so as to best serve the business 
needs and methods of operation of the association. 

While the forms have been prepared primarily for use in forming agri- 
cultural marketing associations of producers, they may be adapted for use 
in forming an association that is exclusively engaged in handling supplies. 
Ordinarily, such an association would not use a marketing agreement which 
would bind its members to patronize the association; revolving funds would 
be obtained by including in sales prices margins for the purpose of accumu- 
lating such funds, rather than by making deductions from sales proceeds; 
and certain other changes should be made. 


Organization Agreement 


The undersigned, a producer of agricultural products, hereinafter referred to as 
“Producer,” together with other signers of agreements similar hereto, for the purpose 
OLRGH GCL IT 5 eae ers ae were ee eee ee et Me eh 


(In this space broadly state purposes for which association is to be organized) 
propose to organize a cooperative association without ° capital stock under the laws 
Ofv thossta topo bee ak eee Ea yee De Pee , as hereinafter provided, and in con- 
sideration of the premises, hereby agrees for himself and for the express benefit of and 
for the association to be organized, as follows: 

1. (a) The association shall be organized with suitable articles of incorporation 
and bylaws as determined by an organization committee consisting of the following 
persons (State names and addresses of committee members) : ' 

(b) This committee may, in the discretion of a majority thereof, increase its 
membership, fill any vacancy therein, and appoint any committees deemed necessary 
to conduct the details of its affairs. The committee, or any committee designated 
by it, may prescribe an organization fee to be paid by each person signing an organ- 
ization agreement similar hereto and may incur necessary obligations, make necessary 


‘If association is to be formed with capital stock, ‘without’ should be changed 
to “with.” 
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expenditures, and take any such action as may, in its discretion, be deemed advisable 
to further the organization of the association. 
2. The bylaws of the association shall provide, among other things, that 


(Here enumerate the chief provisions which it is proposed shall be contained in the bylaws) 


3. i onsorabeiorer = 23) Je ee weeer , 19____, the organization committee is 
of the opinion that sufficient sign-up has been obtained to enable the association to 
operate efficiently, the committee shall, by notice to be published in one or more 
newspapers of general circulation in the area in which those who sign agreements 
like this one reside, specify a date and place for a meeting of those who sign such 
agreements to enable those attending such meeting conclusively to determine, by 
majority vote, if a sufficient sign-up has been obtained to justify the formation 
and operation of the association, and to consider such other business as may be 
deemed expedient. Notice of the action there taken shall be published in one or 
more newspapers of general circulation in the area. 

4. The organization committee shall keep full, true, and detailed accounts of all 
receipts and of all expenditures of every kind and shall have such accounts audited 
and render a written report thereof to the board of directors of the association when 
organized, and shall thereupon turn over to the association any balance remaining 
in its hands free of obligation. If the association is not so organized, such unex- 
pended balance shall be prorated among those who contributed thereto. 

5. Producer hereby subscribes*iorres= oe eee revolving-fund certificates, 
éachvotathe Hace valuesol peers eres ee , and agrees to pay therefor as follows: 





If association is to be formed with capital stock, the following may 
be substituted for paragraph 5: 


“Producer agrees to purchase and does hereby subscribe for one 
share of voting common stock of the association, par value $ 
payable on demand following the acceptance hereof, and _________ 
shares of nonvoting preferred stock of the association, par value 


hee eau Rr oS ES each, and agrees to pay for same as follows: 
$e ee ee cash on demand following the incorporation 
of the association. 
be, Sipe Kees, Ol ;Ory Delore pos ee ee a ee a a Re eis 
See el are ere On. OF sDelOrewe. oe ee ee ee | ies Recap 


It is understood that certificates for such preferred stock shall not 
be issued and that no dividends shall be paid thereon until such 
shares have been paid in full. Producer hereby authorizes and 
directs the association to apply any and all dividends or distributions 
accruing to him during any year to the payment of any or all install- 
ments due or which may be due on such stock subscriptions for that 
year or for any prior year.” 


6. Producer applies for membership in the association when organized and ex- 
pressly agrees that signature to the marketing agreement shall be deemed to all 
intents and purposes the same as signature to this organization agreement, all of 
which shall be irrevocable, except as provided in section 3 of this organization agree- 
ment and section 12 of the marketing agreement or the bylaws of the association, 
and he so agrees in order to induce other producers to sign agreements like this one 
for his benefit as well as for their own general benefit. 


If an association is formed without capital stock and is not to use 
a marketing agreement, the following may be substituted for paragraph 6: 


‘Producer applies for membership in the association when organized 
and expressly agrees that signature hereto shall be irrevocable, except 
as provided in section 3 hereof or in the bylaws of the association, 
and he so agrees in order to induce other producers to sign agree- 


ments like this one for his benefit as well as for their own general 
Denent, - 


|; If association is to be formed with capital stock and is to use a market- 
ing agreement, the following may be substituted for paragraph 6: 
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“Producer hereby agrees that his signature to the marketing agree- 
ment shall be deemed to all intents and purposes the same as his sig- 
nature to this organization agreement, all of which shall be irrevocable 
except as provided in section 3 of this organization agreement and 
section 12 of the marketing agreement or the bylaws of the associa- 
tion and he so agrees in order to induce other producers to sign agree- 
ments like this one for his benefit as well as their own general benefit.” 


If an association is to be formed with capital stock and is not to use a 
marketing agreement, the following paragraph may be substituted for 
paragraph 6: 


‘Producer hereby agrees that his signature hereto shall be irrevocable, 
except as provided in section 3 hereof or in the bylaws of the asso- 
ciation, and he so agrees in order to induce other producers to sign 


agreements like this one for his benefit as well as their own general 
benefit.” 


7. Acceptance hereof shall be deemed conclusive upon the mailing, by the associa- 
tion, of a notice to that effect to Producer at his address noted below, and such 
mailing and notice shall be conclusively established by the affidavit of the secretary 
of the association. 

8. Subject to the terms hereof, Producer agrees to be bound by the terms of 
the following marketing agreement, which, on the acceptance hereof by the associa- 
tion, may be used separate from this organization agreement. 


In those States which provide for the filing of record of marketing agree- 
ments, if desired, the following should be added at the end of the last 
sentence above: “and, upon demand of the Association when organized, 
to execute an agreement in like form and to acknowledge the same, if 
required, so as to entitle it to be filed of record.” 

This paragraph and other provisions herein relative to marketing 
agreements should be included only in the case of marketing associations 
and if no marketing agreement is used provision should be made for dating 
and for the signature and address of the Producer following paragraph 7. 


Marketing Agreement 


PBR SBA eT eee LEDCtWEE Diet 1 Git mt mate rg ee eein Nee ee Pte ee ea te 
Association, hereinafter called the ‘“‘Association” and the undersigned, hereinafter 
called the “Producer” 

Witnesseth: 

(1) The Association buys and the Producer sells to the Association all ________ 
hereinafter referred to as “products,” except those which the Producer reserves 
for his own personal use, but not for sale, produced by or for him or acquired by him as 
landlord or lessor and the Producer agrees to deliver all such products at such place 
or places as the Association may direct. ‘This agreement is intended by the parties 
to pass an absolute title to all such products as soon as they have a potential existence 
but such products shall be at the risk of the Producer until delivery. The Association 
is authorized to exercise any powers conferred upon it hereunder through any central 
agency of which this and any other similar associations are or may become members. 

(2) The Association agrees to make such advances to the Producer on such 
products delivered hereunder as in the discretion of its board of directors may be 
justified by marketing conditions. 

(3) The Association agrees to sell, either in the natural or processed state, such 
products, together with the products delivered by other producers, and to pay over 
ratably the net amount received therefrom as payment in full to the Producer, after 
making deductions to cover (a) advances, interest upon advances, interest or dividends 
on capital, the cost of picking, gathering, harvesting, receiving, assembling, trans- 
porting, handling, grading, packing, inspecting, processing, financing, advertising, 
storing, insuring, selling, and marketing such products or products derived therefrom 
or both; (b) organization, operating and maintenance expenses and for capital in a 
central agency; (c) revolving-fund retains for the purpose of building up such an 
amount of capital as may be deemed necessary by its board of directors from time to 
time and for revolving such capital in the manner that may be provided in the bylaws 


“Insert in this and corresponding blank spaces the agricultural product or 
products to be handled. 
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of the Association of not to exceed __ percent of the gross sale price * of such products 
or products derived therefrom or both. The deductions made for capital purposes 
and for revolving such capital from time to time shall be evidenced by certificates of 
preferred stock in the Association.® The Association, within the discretion of its 
board of directors, is authorized to establish, from time to time, daily, weekly, monthly, 
or seasonal pools of the agricultural products marketed by it of the same variety, grade, 
and quality, and all producers having such products in the particular pool shall share 
ratably in the net amount received therefrom. 

(4) All products shall be delivered by the Producer at the earliest reasonable time 
after harvesting at such places as the Association may direct, and with such identifica- 
tion at the Producer’s expense as may be prescribed by the Association. 

(5) Any loss that the Association may suffer on account of inferior or damaged 
condition of products at delivery shall be charged against the Producer, individually. 

(6) The Producer further agrees that the Association or the central marketing 
agency, individually or jointly, shall have the power to borrow money for any 
purpose of the Association or the central marketing agency on the security of the 
products delivered to the Association, the products derived therefrom, or on any 
evidence of such products or byproducts or cash or accounts arising from the sale 
thereof; and to give a lien, either legal or equitable, thereon, as the absolute owner 
thereof; and the Association or the central marketing agency may grade, pool or 
commingle such product or products derived therefrom or any part thereof with 
other products of like grade and variety; and shall exercise all other rights of owner- 
ship without limitation. 

(7) Inasmuch as the remedy at law would be inadequate and inasmuch as it 
would be impracticable and extremely difficult to determine the actual damage 
resulting to the Association should the Producer fail to deliver the products covered 
hereby, regardless of the cause of such failure, the Producer hereby agrees to pay 
to the Association for all products delivered or disposed of, by or for him, other than 
in accordance with the terms hereof, the sum of — cents per — on all products, 
as liquidated damages for the breach of this agreement; all parties agreeing that this 
agreement is one of a series dependent for its true value upon the adherence of each 
and all of the contracting parties to each and all of such agreements, but the 
cancellation of any other similar contract or the failure of any of the parties thereto 
to comply therewith shall not affect the validity of this contract. 

(8) If the Association brings any action whatsoever by reason of a breach or 
threatened breach hereof, the Producer shall pay all costs of court, costs for bonds 
and otherwise, expenses of travel and all expenses arising out of or caused by the 
litigation, and reasonable attorney fees expended or incurred by it in such pro- 
ceedings and all such costs and expenses shall be included in the judgment. 

(9) It is agreed that the articles of incorporation and the bylaws, now or hereafter 
in effect, and this agreement constitute the entire agreement between the Association 
and the Producer. 

(10) The Association may enter into agreements with other producers differing 
in terms from those contained herein but consistent with the bylaws of the Asso- 
ciation without invalidating this agreement, provided that the Producer at his 
request may sign a similar agreement as a substitute for this agreement. By signing 
this agreement the Producer applies for membership in the Association and the 
signing hereof by the Association shall constitute an acceptance thereof.” 

(11) The Association or the central agency shall establish or adopt standards for 
such products and shall make rules and regulations governing the handling and 
shipping thereof and shall provide inspectors or graders to grade the products; and 
the Producer agrees to be bound by such grading and to observe such rules and 
regulations. The Association or said central agency shall provide for the inspection 
of all products delivered hereunder, and if any such products are not in proper 
condition for sale they shall be prepared for sale at the expense of the Producer. 

(12) After this agreement shall have been in effect 2 years from the date of 
its acceptance by the Association, either party hereto may terminate it in any 
year on the last day of the. anniversary month in which this agreement was so 
accepted by notifying the other party in writing of this intention, such notice 
to be given between the first and fifteenth of the month immediately prior to the 
effective date of termination. If neither of the parties hereto terminates this 
agreement in any year, as aforesaid, it is hereby mutually agreed that this shall 


‘ This may also read “______ cents per unit (i. e., bushel, carton). 
In case an association is to be formed without capital stock, or if deemed desirable 
for any other reason, such deductions may be evidenced by revolving-fund certificates. 


en Ae Association is to be formed with capital stock, this sentence should be 
omitted. 
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constitute conclusive evidence that the parties hereto have renewed this agree- 
ment for another year. 

(13) If there is a lien on any of the products delivered hereunder, the Producer 
authorizes the Association or central agency to pay the holder of said lien from the 
proceeds derived from the sale of such products before any payment is made to 
the Producer hereunder. 

(14) The parties agree that there are no oral or other conditions, promises, cove- 
nants, representations or inducements in addition to or at variance with any of the 
terms hereof; and that this agreement represents the voluntary and clear understand- 
ing of both partners fully and completely. 





ReaGecorsidercd. «and ssigncdaa ta ee eee ee a thisae es day 
FC See oP A aS ore AES RS Ae ee 
PrOgucer Sellena ul cpeee sees. Se eee! ol EN Ree ne ee, Pees a 
(Do not sign without reading) (Print Producer’s name here) 
PN CULES Sa ee ert Cray eA 8 RRO N YE FIA OY 4 SR WIS eee west (ae: PL 
(R. I’. D. or Street No.) (Town) 
@otuntyar see cn cee Soe ates eS dey pfu: S ta ten pce see ae ine linens eo ete, 
Aeceptedthise se. fa day Of 22216 amo ate ney 9 AES isan 
tS never > Mee eS ot ware, Association. 
By ire Stet ee ibe eer epeaes teeta 
TtSue sae) ee a ie 


(Add acknowledgment if marketing agreement is to be filed of record) 


Articles of Incorporation” 


col tg niet AML) si Migd SC ea ee keg Association 
We, the undersigned, all of whom are residents and citizens of the State of 
wag 9.82 See ---------, engaged in the production of agricultural products, 
do hereby voluntarily associate ourselves together for the purpose of forming a 


cooperative association, without“ capital stock, under the provisions of the 
eens ed ree ee Cooperative Marketing Act of the State of _________ 


Article |—Name 


The name of the association shall be the____ 





Eid) Sie wei eee Association: 





Article 1|—Purposes 


The association is formed for the following purposes: * 

To market for its members and other producers any and all agricultural products 
or any products derived therefrom; to engage in any activity in connection with the 
picking, gathering, harvesting, receiving, assembling, handling, grading, standard- 
izing, packing, preserving, drying, processing, transporting, storing, financing, adver- 
tising, selling, marketing, or distributing of any such agricultural products or any 
products derived therefrom; to purchase for its members and other patrons farm 
supplies and equipment; to manufacture, process, sell, store, handle, ship, distribute, 
furnish, supply, and procure any and all such farm supplies and equipment; and to 
exercise all such powers in any capacity and on any cooperative basis that may be 
agreed upon. 


Article II|—Powers; Limitations !° 


SEcTION 1. Powers. This association shall have the following powers: _ 
(a) To borrow money without limitation “ as to amount or corporate indebtedness 
or liability; to give a lien on any of its property as security therefor in any manner 


“The articles of incorporation should be carefully checked against the State 
statute and should meet its requirements and be consistent therewith. 

Wherever required, the word ‘‘cooperative’ should appear in the name of the 
association. If the association plans to operate in more than one State, see discussion 
under ‘“‘Name of Association,” supra. 

8 Tf the association is to be formed with capital stock, this word should be ‘“‘with.”’ 

“This article should be carefully modified in a manner consistent with the State 
statute to state the exact purposes for which a particular association is formed. 

In this as in other organization matters the statute under which an association Is 
being incorporated should be consulted. 

7 In some States, the statutes require that the maximum indebtedness which may 
be incurred by a corporation be stated in its articles of incorporation. 
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permitted by law; and to make advance payments and advances to members and 
other producers. 

(b) To act as the agent or representative of any patron or patrons in any of the 
activities mentioned in Article II hereof. 

(c) To buy, lease, hold, and exercise all privileges of ownership, over such real 
or personal property as may be necessary or convenient for the conduct and operation 
of the business of the association, or incidental thereto. 

(d) To draw, make, accept, indorse, guarantee, execute, and issue promissory 
notes, bills of exchange, drafts, warrants, certificates, and all kinds of obligations 
and negotiable or transferable instruments for any purpose that is deemed to further 
the objects for which this association is formed and to give a lien on any of its 
property as security therefor. 2 

(e) To acquire, own, and develop any interest in patents, trademarks, and copy. 
rights connected with or incidental to the business of the association. 

(f) To cooperate with other similar associations in creating central, regional, o1 
national cooperative agencies, for any of the purposes for which this association is 
formed, and to become a member or stockholder of such agencies as now are or 
hereafter may be in existence. 

(g) To have and exercise, in addition to the foregoing, all powers, privileges, and 
rights conferred on ordinary corporations and cooperative marketing associations by 
the laws of this State and all powers and rights incidental or conducive to carrying 
out the purposes for which this association is formed, except such as are incon- 
sistent with the express provisions of the act under which this association is incor- 
porated, and to do any such thing anywhere; and the enumeration of the foregoing 
powers shall not be held to limit or restrict in any manner the general powers which 
may by law be possessed by this association, all of which are hereby expressly claimed. 

Section 2. Limitations.“ This association shall not market the products of non- 
members in an amount the value of which exceeds the value of the products marketed 
for members. It shall not purchase supplies and equipment for nonmembers in 
an amount the value of which exceeds the value of the supplies and equipment 
purchased for members. It shall not purchase supplies and equipment for persons 
who are neither members nor producers of agricultural products in an amount the 
value of which exceeds fifteen percent (15%) of all its purchases. Business done for 
the United States or any of its agencies shall be disregarded in determining the 
limitations imposed by this section. 


Article |V—Place of Business 


The association shall have its principal place of business in the city of __________ ; 
Gounty of @s22=.2 Lae OLALC Ole eet a eens + 
Article V—Period of Duration ® 
The» term for which this,/association shall exist 1s) 22242220 years from and 


after the date of its incorporation. 


Article VI—Directors 


‘The:number of directors of the association shall be’ .22=s2__-_o 2 ee ee 
Of the first elected board of directors ________ shall, be: elected for Iiyearn.2= 
lors2. years aondpeee = ee for 3 years; and thereafter all directors shall be elected 
for 3 years. The names and addresses of those who are to serve as incorporating 


elt it is desired that an association not transact business with nonmembers, this 
section would require revision. If the association does not desire to qualify under 
section 521 of the Internal Revenue Code of 1954, this section can be partially or 
wholly omitted, depending upon the requirements of the State statute. 

“Some States require the inclusion of the name of a resident agent upon whom 
process may be served. 

“If the act under which the association is organized permits of perpetual existence 
this article may read, “This association shall have perpetual existence.” 

* If the statute under which an association is to be incorporated will permit, it is 
preferable to state in the articles of incorporation only the minimum number of 
directors that the association will have, providing in the bylaws, which may be more 
easily amended, for the actual number. The provision of staggered terms may not 
be permitted by the laws of some States. If not, this article should provide that 
all directors shall be elected each year. 
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directors until the first annual meeting of the members or until their successors are 
elected and qualified are: 


Name Address 


Article Vill—Membership 


This association shall not have any capital stock, but shall admit applicants to 
membership in the association upon such uniform conditions as may be prescribed 
by the board of directors of the association, or in its bylaws. ‘This association shall 
be operated on a cooperative basis for the mutual benefit of its members as pro- 
ducers, and membership in the association shall be restricted to producers, who 
shall patronize the association. The voting rights of the members of the association 
shall be equal and no member shall have more than one vote.” The property rights 
and interests of each member in the association shall be unequal; and shall be deter- 
mined and fixed in the proportion that the patronage of each member shall bear to 
the total patronage of all the members with the association, but in determining 
property rights and interests all amounts allocated to each patron or evidenced by 
certificates of any kind shall be excluded, and, upon dissolution, the equity interests 
of members and patrons shall be determined as provided in the bylaws. New mem- 
bers admitted to membership shall be entitled to share in the property of the 
association in accordance with the foregoing general rule. 


If the association is formed with capital stock, it is suggested that the 
following Article be substituted for this Article: 


Article Vil—Capital Stock 


Section 1. Authorized amount; classes. The capital stock of the asso- 


Giation:shalleconsist rolpe = == eee shares .diyvided+intosss. seas shares 
of common stock of the par value of $_________ Den sharesand@ =e es 
shares of preferred stock of the par value of $_=----L=- per share. 


Section 2. Common Stock. The common stock of this association 
may be purchased, owned, or held only by producers (1) who reside in 
the territory served by this association, (2) who patronize the associa- 
tion in accordance with uniform terms and conditions prescribed by it, 
and (3) who have been approved by the board of directors. ‘‘Producer”’ 
shall mean and include persons (natural or corporate) actually engaged 
iietMeeDrOCdUCctiOnr Ol sees oe ee eae , or other agricultural products, 
including tenants of land used for the production of any such product, 
and lessors of such land who receive as rent therefor part of any such 
product of such land, and cooperative associations (corporate or other- 
wise) of such producers. 

Each member shall hold only one (1) share of common stock and 
each eligible holder of common stock shall be entitled to only one vote 
in any meeting of the stockholders. In the event the board of directors of 
the association shall find, following a hearing, that any of the common 
stock of this association has come into the hands of any person who is 
not eligible for membership, or that the holder thereof has ceased to be 
an eligible member, or that such holder has not, for a period of two (2) 
years, marketed through the association the products covered by a mar- 
keting agreement or agreements with it, or has not otherwise patronized 
the association, such holder shall have no rights or privileges on account 
of such stock, or vote or voice in the management or affairs of the asso- 
ciation other than the right to participate in accordance with law in 
case of dissolution. The association shall have the right, at its option, 
(a) to purchase such stock at its book or par value, whichever is less, as 

«Tf voting on any other basis is permitted by the State statute and the 


incorporators desire to provide for another basis, this sentence should be revised 
accordingly. 





*1 If voting on any other basis is permitted by the State statute and the incorporators 
desire to provide for another basis, this sentence should be revised accordingly. 
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determined by the board of directors of the association; (b) to require 
the transfer of any such stock at such book or par value, to any person 
eligible to hold it; or (¢) to require such holder of any such stock to 
convert it into shares of preferred stock of equal value. 

In exercising its right to purchase or to require the transfer or con- 
version of common stock into preferred stock, if such holder fails to de- 
liver the certificate evidencing the stock, the association may cancel such 
certificate on its books and issue a new certificate of common or preferred 
stock, as the case may be, to the party entitled thereto. 

The common stock of this association may be transferred only with the 
consent of the board of directors of the association and on the books of 
the association, and then only to persons eligible to hold it; and no pur- 
ported assignment or transfer of common stock shall pass to any person 
not eligible to hold it any rights or privileges on account of such stock, 
or vote or voice in the management of the affairs of the association. This 
association shall have a lien on all of its issued common stock for all 
indebtedness of the holders thereof to the association. There shall be no 
dividends paid on the common stock.? 

Section 3. Preferred Stock. ‘The preferred stock of this association 
may be issued to any person, association, co-partnership, corporation or 
other organization, in series. It shall carry no voting rights.° Non- 
cumulative dividends of not to exceed six percent (6%) per annum may 
be paid on preferred stock when, if, and as declared by the board of 
directors. 

Preferred stock may be transferred only on the books of the association; 
and may be redeemed in whole or in part on a pro rata basis at par plus 
any dividends declared thereon and unpaid, at any time on thirty (30) 
days’ notice by the association, provided said stock is redeemed in the 
same order as originally issued by years. On the failure to deliver the 
certificate or certificates evidencing any such stock the association may 
cancel the same on its books. Stock which has been redeemed may, in 
the discretion of the board of directors, be reissued or retired. All such 
preferred stock so redeemed shall be paid for in cash at the par value 
thereof, plus any dividend declared thereon and unpaid; and such stock 
shall not bear dividends after it has been called for redemption. 

This association shall have a lien on all of its issued preferred stock 
for all indebtedness of the holders thereof to the association.4 

At the discretion of the board of directors, all dividends or distribu- 
tions of the association or any part thereof may be paid in certificates of 
preferred stock or credits on preferred stock or ad interim certificates 
representing fractional parts thereof, subject to conversion into full 
shares. 

Notwithstanding any of the foregoing provisions, the board of directors 
shall have the power, from time to time and at any time, to pay off or 
retire or secure a release or satisfaction of any preferred stock certificates 
to compromise or settle a dispute between a holder thereof and the 
association, to settle an estate of a deceased or bankrupt stockholder, or 
to close out a stockholder’s interest when he has moved from the territory. 

Upon dissolution or distribution of the assets of the association, the 
holders of all preferred stock shall be entitled to receive the par value of 
their stock, plus any dividend declared thereon and unpaid, before any 
distribution is made on the common stock. 










































>A number of cooperatives are choosing to eliminate dividends on common 
stock since the investment is usually small and members would prefer to receive 
all returns on a patronage basis. Also, a nonexempt association is taxable on 
net margins equal to the maximum permissible dividends payable on stock, if 
the board is given the discretion to determine the dividend rate. United 
Cooperatives, Inc., 4 T. C. 93. Provision may be made for dividends on 
common stock, however, if that is desired. 

“In some States all classes of stock are entitled to vote. If necessary, this 
provision should be revised accordingly; but in such cases care should be 
taken to restrict the right to hold preferred stock to producers who patronize 
the association. 

¢ Whether a lien should be provided on preferred stock may depend on the 
intended use of such stock in the operations of the association. Some coop- 
eratives use such stock primarily as a means of raising capital by sale to 
investors who may or may not be patrons. If this is the intent, it may be 
undesirable to provide a lien since this may tend to restrict the salability and 
circulation of the stock in a free market. On the other hand, if the stock is 
issued primarily to patrons in payment of patronage refunds, it may be deemed 
advisable to provide for a lien to aid the association in collecting indebtedness 
from patrons. 


V mes 
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Before me, a notary public, within and for said county and State, on this ________ 
EG? 5.0) Aw een ee lan, ag ig ee aoe le , 19____, personally appeared 
= alee Snore eames Fae She eee Ade tT A ee , known to me to be one of 
the identical persons who executed the within and foregoing instrument, and he 
acknowledged to me that he had executed the same as his free and voluntary act 
and deed for the uses and purposes therein set forth. 








Witness my hand and official seal the day and year above set forth. 





Notary Public. 





Timbale tOlsrocsCOUDL Olga eee ee ek ces ~otate. ol Shei ee hea 
BV Vet rOlaISSIOM CX DIT CRs tne es ee ee ee ee eee ee 
Bylaws” 
fe] fae Serre aie ee Association 


Article [—Purposes and Powers 


The purposes for which this association is formed and the powers which it may 
exercise are set forth in the articles of incorporation of the association. 


Article _—Membership 


Section 1. Qualifications. Any person, firm, partnership, corporation, or asso- 
ciation, including both landlords and tenants in share tenancies, who is a bona fide 
producer of agricultural products in the territory in which the association is engaged 
in business, and who agrees to be a patron of the association and who pays such 
membership fees and meets such other conditions as may be prescribed by the board 
of directors, may become a member of the association. This association shall issue 
a certificate of membership to each member which shall be in such form as may 
be prescribed by the board of directors but shall not be transferable. 

SECTION 2. Suspension or termination. If, following a hearing, the board of 
directors shall find that a member has ceased to be an eligible member or has not, 
for a period of two (2) years, marketed through the association the products covered 
by a marketing agreement or agreements with the association or has not otherwise 
patronized the association or has moved out of the territory in which the association 
is Operating, it may suspend his rights as a member or terminate his membership. 
Upon termination of membership in the association, all rights and interests of such 
member in the association shall cease and such member shall be entitled only to 
payment or credit for the equitable appraised value of his property rights and interests 
in the association, as conclusively determined by the board of directors.* In deter- 
mining property rights and interests all amounts allocated to each member or evi- 
denced by certificates of any kind shall be excluded, and any such amounts shall be 
accounted for to members in accordance with the terms and conditions applicable 
thereto. No action taken hereunder shall impair the obligations or liabilities of either 
party under any contract with the association, which may be terminated only as 
provided therein. 


#2 The required number of incorporators should acknowledge, and the acknowledg- 
ment form should conform to the requirements of the State of incorporation. 

*8 The bylaws should be carefully checked against the State statute and the articles 
of incorporation, and should be consistent with them. 

**The State statute may prescribe the rights of a person whose membership is 
terminated, in which case this provision should be made consistent. 
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If the association is formed with capital stock, it is suggested that this 
Article might be made to read as follows: 


Article I_—Membership 


Each member of this association shall be the holder of one fully paid 
share of its common stock. The requirements for ownership of common 
stock are set forth in the articles of incorporation. Any corporate 
member may be represented by any individual duly authorized in writing 
filed with the association. 


Article IlI—Meetings of Members 


SEcTION 1. Annual Meeting. ‘The annual meeting of the members of this asso- 
ciation shall bevheld instheitownoly ee ee ee suptaterol heer Were eee ey : 
At LS eee CG Glockta, in. O0 (Nets 92. ee Cay Ofte cae ee ee of 
each year, or on any date which the board of directors shall designate at least 30 days 
in advance of the date specified above. 

SECTION 2. Special Meetings. Special meetings of the members of the association 
may be called at any time by order of the board of directors, and shall be called at 
any time upon written request of at least ten percent (10%) of the members, provided, 
however, that in no case shall the required number of signatures to such a request 
be less than fifteen (15). The request shall state the time, place, and object of the 
meeting. 

Section 3. Notice of Meetings. Written or printed notice of every regular and 
special meeting of members shall be prepared and mailed to the last known post 
office address of each member not less than five (5) days before such meeting. 
Such notice shall state the object or objects thereof and the time and place of 
meeting. No business shall be transacted at special meetings other than that referred 
to in the call. 

SEcTION 4. Voting. Each member shall be entitled to only one vote.” Voting 
by proxy or cumulative voting shall not be permitted. Absent members may vote on 
specific questions other than the removal of directors by ballots transmitted to the 
secretary by mail, and such ballots shall be counted only in the meeting at the time 
in which such vote is taken, provided that all members have been notified in writing, 
pursuant to action by the board of directors, of the exact wording of the motion or 
resolution upon which such vote is taken, and a copy thereof is forwarded with and 
attached to the vote of the member voting. 

SECTION 5. Quorum. Ten (10) members or ten percent (10%) of members, 
whichever is greater, shall constitute a quorum for the transaction of business at any 
meeting of the association except for the transaction of business concerning which a 
different quorum is specifically provided by law or by these bylaws; but in the event 
a quorum is not present, such meeting may be adjourned from time to time by those 
present until a quorum is obtained. 

SECTION 6. Order of Business. The order of business at the annual meeting 
shall be: 

Roll call. 

Proof of due notice of meeting. 

Reading and disposal of minutes. 

Annual reports of officers and committees. 
Unfinished business. 

New business. 

Election of directors. 

Adjournment. 


00 NID GB G99 


Article |!V—Directors and Officers 


SecTION 1. Number and Qualifications of Directors. The association shall have 
asbeardtot: directors: ofp seme oe Gaerne (eer ) members. Each director 
shall be a member of this association in good standing.” No person shall be eligible 
for the office of director if he is in competition with or is affiliated with any enterprise 
that is in competition with the association and if a majority of the board of directors 


* If voting on any other basis is permitted by the State statute and the incorporators 
desire to provide for another basis, this sentence should be revised accordingly. 

* If permitted by statute provision may be made authorizing representatives of 
incorporated members to be directors. 
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of the association finds at any time following a hearing that any director is so engaged 
or affiliated he shall thereupon cease to be a director.” 

SEcTION 2. Election of Directors. At the first annual meeting of the members 
of this association directors shall be elected to succeed the incorporating directors. 
Sete eet (—_..«) directors:shall.be elected for 1 years—.-242 2) 
ele eae ecureccorssiorazevearse andy) 12 a ee sheet ) directors for 
3 years, and thereafter each director shall be elected for 3 years.% At least two 
nominees shall be nominated for each directorship. All directors shall be elected 
by sere ballot and the nominee receiving the greatest number of votes shall be 
elected. 

SECTION 3. Election of Officers. The board of directors shall meet within 
3 = eee (==) Cavs alter the first election and: within o2..0. 0-6.) 
cme aes ) days after each annual election and shall elect by ballot a president, 
vice president, secretary, and treasurer (or a secretary-treasurer), each of whom 
shall hold office until the election and qualification of his successor unless earlier 
removed by death, resignation, or for cause. The president and vice president 
only need be members of the board of directors. Vacancies in such offices shall be 
filled by the board of directors through election by ballot. 

SECTION 4. Vacancies. Whenever a vacancy occurs in the board of directors, 
other than from the expiration of a term of office, the remaining directors shall 
appoint a member to fill the vacancy until the next regular meeting of the members. 

SECTION 5. Board Meetings. In addition to the meetings mentioned above, regular 
meetings of the board of directors shall be held (monthly, quarterly, or semiannually ) 
or at such other times and at such places as the board may determine. 

SECTION 6. Special Meetings. A special meeting of the board of directors shall 
be held whenever called by the president or by a majority of the directors. Any and 
all business may be transacted at a special meeting. Each call for a special meeting 
shall be in writing, signed by the person or persons making the same, addressed and 
delivered to the secretary, and shall state the time and place of such meeting. On 
the signing of a waiver of notice of a meeting, a meeting of the board of directors 
may be held at any time. 

SecTION 7. Notice of Board Meetings. Oral or written notice of each meeting 
of the board of directors shall be given each director by or under the supervision of 
the secretary of the association not less than 48 hours prior to the time of meeting, 
but such notice may be waived by all the directors, and appearance at a meeting 
shall constitute a waiver of notice thereof. 

SECTION 8. Compensation. ‘The compensation, if any, of the members of the 
board of directors and of the executive committee shall be determined by the mem- 
bers of the association at any annual or special meeting of the association. No 
member of the board of directors shall occupy any position in the association on 
regular salary. 

SECTION 9. Quorum. A majority of the board of directors shall constitute a 
quorum at any meeting of the board. 


Article V—Duties of Directors 


SecTIon 1. Management of Business. ‘The board of directors shall have general 
supervision and control of the business and the affairs of the association and shall 
make all rules and regulations not inconsistent with law or with these bylaws for 
the management of the business and the guidance of the members, officers, employees, 
and agents of the association. It shall have installed an accounting system which 
shall be adequate to the requirements of the business and it shall be its duty to require 
proper records to be kept of all business transactions. 

SecTIon 2. Employment of Manager. ‘The board of directors shall have power 
to employ a manager, define his duties, fix his compensation, and to dismiss him 
with or without cause at any time. ‘The board shall employ or authorize the employ- 
ment of such employees, agents, and counsel as it from time to time deems necessary 
or advisable in the interest of the association, prescribe their duties, and fix their 
compensation. ‘The manager shall have charge of the business of the association 
under the direction of the board of directors. 


*7 It is sometimes deemed advisable to include a provision like the following: No 
director after having served for two consecutive terms shall be eligible to succeed 
himself, but after a lapse of one year shall again be eligible. 

°° The provision of staggered terms may not be permitted by the laws of some 
States. If not, this sentence should provide that all directors shall be elected each 
year. 
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Section 3. Bonds and Insurance. The board of directors shall require the man- 
ager and all other officers, agents, and employees charged by the association with 
responsibility for the custody of any of its funds or negotiable instruments to give 
adequate bonds. Such bonds, unless cash security is given, shall be furnished by 
a responsible bonding company and approved by the board of directors and the cost 
thereof shall be paid by the association. The board of directors shall provide for 
the adequate insurance of the property of the association, or property which may 
be in the possession of the association, or stored by it, and not otherwise adequately 
insured, and in addition adequate insurance covering liability for accidents to all 
employees and the public. 

Section 4. Audits. At least once in each year the board of directors shall secure 
the services of a competent and disinterested public auditor or accountant, who 
shall make a careful audit of the books and accounts of the association and render a 
report in writing thereon, which report shall be submitted to the members of the 
association at their annual meeting. This report shall include at least (1) a balance 
sheet showing the true assets and liabilities of the association; (2) an operating 
statement for the fiscal period under review which shall show the cost of, and 
receipts from, sales and the gross margins or loss from each of the major commodities 
handled during the period; and a statement of all expenses for the period under 
review. 

Section 5. Agreements With Members. ‘The board of directors shall have the 
power to carry out all agreements of the association with its members in every way 
advantageous to the association representing the members collectively. 

SecTION 6. Depository. The board of directors shall have power to select one 
or more banks to act as depositories of the funds of the association and to determine 
the manner of receiving, depositing, and disbursing the funds of the association 
and the form of checks and the person or persons by whom they shall be signed, 
with the power to change such banks and the person or persons signing such checks 
and the form thereof at will. 


Article VI—Duties of Officers 


SECTION 1. Duties of President. The president shall (1) preside over all meet- 
ings of the association and of the board of directors, (2) call special meetings of 
the board of directors, (3) perform all acts and duties usually performed by an 
executive and presiding officer, and (4) sign all membership ™ certificates and such 
other papers of the association as he may be authorized or directed to sign by the 
board of directors: Provided, however, that the board of directors may authorize 
any person to sign any or all checks, contracts, and other instruments in writing on 
behalf of the association. The president shall perform such other duties as may be 
prescribed by the board of directors. 

SECTION 2. Duties of the Vice President. In the absence or disability of the 
president, the vice president shall perform the duties of the president. 

SecTIon 3. Duties of Secretary. The secretary shall keep a complete record of 
all meetings of the association and of the board of directors and shall have general 
charge and supervision of the books and records of the association. He shall sign 
all membership ” certificates with the president and such other papers pertaining to the 
association as he may be authorized or directed to sign by the board of directors. 
He shall serve all notices required by law and by these bylaws and shall make a full 
report of all matters and business pertaining to his office to the members at the annual 
meeting. He shall keep the corporate seal and all books of blank certificates, com- 
plete and countersign all certificates issued, and affix the corporate seal to all papers 
requiring a seal. He shall keep complete membership” records. He shall act as 
secretary of the executive committee. He shall make all reports required by law 
and shall perform such other duties as may be required of him by the association 
or the board of directors. Upon the election of his successor, the secretary shall 
turn over to him all books and other property belonging to the association that he 
may have in his possession. 

SECTION 4. Duties of Treasurer. The treasurer shall perform such duties with 
cone to the finances of the association as may be prescribed by the board of 

1rectors. 


* If the association is formed with capital stock, this word should be changed to 
SstoGka 


* If the association is formed with capital stock, this word should be changed 
to “stock ownership.” 
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Article Vil—Executive Committee and Other Committees 


SECTION 1. Powers and Duties. The board of directors may in its discretion 
appoint from its own membership an executive committee of three (3) members, 
determine their tenure of office and their powers and duties. The board of directors 
may allot to such executive committee all or any stated portion of the functions and 
powers of the board of directors, subject to the general direction, approval, and 
control of the board. Copies of the minutes of any meeting of the executive com- 
mittee shall be mailed to all directors within seven (7) days following such meeting. 

SECTION 2. Other Committees. The board of directors may, in its discretion, 
appoint such other committees as may be necessary. 


Article Vill—Duties of Manager 


SECTION 1. In General. Under the direction of the board of directors the man- 
ager shall have general charge of the ordinary and usual business operations of 
the association, including the purchasing, marketing, and handling of all products 
and supplies handled by the association. He shall, so far as practicable, endeavor 
to conduct the business in such a manner that the members and patrons will receive 
just and fair treatment. ‘The manager shall deposit all money belonging to the asso- 
ciation which comes into his possession in the name of the association in a bank 
selected by the board of directors, and if authorized to do so by the board of directors 
shall make all disbursements by check therefrom for the ordinary and necessary 
expenses of the business in the manner and form prescribed by the board of directors. 
Upon the appointment of his successor, the manager shall deliver to him all money 
and property belonging to the association which he has in his possession or over 
which he has control. 

SECTION 2. Duty to Account. The manager shall be required to maintain his 
records and accounts in such a manner that the true and correct condition of the 
business may be ascertained therefrom at any time. He shall render annual and 
periodical statements in the form and in the manner prescribed by the board of 
directors. He shall carefully preserve all books, documents, correspondence, and 
records of whatever kind pertaining to the business which may come into his 
possession. 

Section 3. Control of Employees. Subject to the approval of the board of 
directors, the manager shall employ, supervise, and dismiss any or all employees of 
the association but not agents or counsel specifically employed by the board of 


directors. 
Article IX—Membership Certificates 


The board of directors shall cause to be issued appropriate certificates of mem- 
bership. 


If the association is organized with capital stock, it is suggested that 
this article might be made to read as follows: 


Article 1X—Stock Certificates 


SEcTIon 1. Common Stock. Each certificate of common stock shall 
show on its face its designation by class and the privileges, voting rights 
or restrictions and qualifications applicable to shares of such class as 
specified in the articles of incorporation. 

Section 2. Preferred Stock. Each certificate of preferred stock shall 
show on its face the preferences, privileges, voting rights or restrictions 
and qualifications of such stock as specified in the articles of incorpo- 
ration. 


Article X—Patrons and Patrons’ Net Margins 


Section 1. Patrons. Each patronage transaction between this association and 
each patron shall be subject to and shall include as a part of its terms each provi- 
sion of this Article X, whether it be expressly referred to in said transaction or not; 
and no person shall have any authority to transact any business for this association 
with any patron on any terms inconsistent with this Article X. Upon selling or 
consigning or otherwise delivering any agricultural product to this association or 
contracting to do so, and upon buying or otherwise receiving any farm supplies or 
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equipment from this association or contracting to do so, each patron, with or without 
then executing any writing or doing any other act, thereby: 

(a) Shall, as further consideration due him from this association on account of 
such transaction, become entitled to have paid to him such proportion of the Patrons’ 
Net Margins received by this association as his patronage bears to the aggregate 
patronage of all patrons, all as more particularly hereinafter defined and provided; 
and 

(b) Shall, in consideration of similar agreements by others in the same fiscal year, 
promise and agree to invest in the capital of this association (revolving fund) as 
Tequestced: bythe board Of. GireclOns 255 ose ere eee ee ** of the agricultural 
products sold, consigned or otherwise delivered to the association, which amount is 
hereby made deductible from the sales proceeds otherwise payable to the patron, 
and, in addition, such further sum or sums of money as the board of directors may 
specify: Provided, however, That his obligation to invest in said capital in any fiscal 
year of this association in addition to the rate prescribed above shall be limited to 
an amount equal to his share of the Patrons’ Net Margins for the fiscal year next 
preceding the fiscal year in which such investment is required of him and shall be 
proportionate to the investments required of other patrons; it being the intention and 
agreement of this association and each patron and of its several patrons with each 
other that as the board of directors shall deem the capital of this association to be 
inadequate, or deem additional capital to be necessary to repurchase or retire pre- 
viously issued certificates of indebtedness or capital interests, then its several patrons 
shall, subject to the foregoing limitations, furnish such additional capital as may be 
required, and shall do so substantially in proportion to their respective patronage in 
the preceding fiscal year. 

SECTION 2. Computation of Patrons’ Net Margins. ‘The Patrons’ Net Margins, 
calculated upon the basis of each fiscal year, shall be computed as follows: 

(a) Gross Receipts. All proceeds of all sales of products marketed for patrons, 
plus all sums received for supplies and equipment procured for patrons, plus all sums 
received from all other sources except loans or contributions to this association or 
investments in its capital, shall be deemed to be the “Gross Receipts.” 

(b) Patrons’ Net Margins. This association shall deduct from such Gross Receipts 
the sum of the following items: 

(1) all costs and expenses and other charges which are lawfully excludible 
or deductible from this association’s Gross Receipts for the purpose of determin- 
ing the amount of any net margin of this association; and 

(2) FRanvanountequal to sss. percent (____%) of the balance of the Gross 
Receipts which remain after first having deducted therefrom the items referred to 
in clause (1) above.” 

If in any fiscal year this association shall incur a net operating loss which is 
recognizable for tax purposes, the board of directors shall have full authority to charge 
off such loss either against net margins of future years or against revolving fund 
credits or in such other manner as will afford the association the maximum benefit 
for tax purposes. 

The balance of said Gross Receipts which remain after the foregoing deductions 
shall be deemed to be the ‘‘Patrons’ Net Margins.”’ 

The amount deducted pursuant to clause (2) above shall be set aside in a 
reserve and apportioned to patrons in accordance with their patronage during the 
fiscal year; Provided, however, that when such reserve shall reach the sum of 
Sarge ees Se cere the board of directors in its discretion may either 
(a) make no further deductions; or (b) retire such amounts of such reserve as it 
considers may be in excess of the association’s reserve needs. Such retirement 


“e 


* Here: insert either: “22 7 percent of, the gross\resale price’ yor... =. cents 
per unit (i. e.—bushel, carton).”’ 

* If the association is formed with capital stock, add the following paragraph: 
“and (3) an amount not exceeding six percent (6%) of the aggregate par value of all 
shares of preferred stock issued and outstanding at the close of said fiscal year.” The 
provisions of this clause must be coordinated with whatever provision is made for 
the payment of dividends in the articles of incorporation. If provision is made for 
dividends on common stock, a provision should be included here authorizing their 
payment. 

** Statutory requirements concerning reserves should be ascertained and met. It 
is quite possible that the flexibility suggested in the above provision would not be 
possible of adoption in many States. 
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shall be accomplished by paying off in full or pro rata patrons’ apportioned interests, 
by years, the oldest being paid first.** 

All of the Patrons’ Net Margins shall, as received by the association, belong to 
and be held by the association for its respective patrons, and shall be distributed 
to them at the close of each fiscal year on a patronage basis. There shall be no 
discrimination between member and nonmember patrons in either the computation 
or payment of the Patrons’ Net Margins; provided, that if a nonmember patron 
is eligible for membership, the amount of his share of the Patrons’ Net Margins 
shall be credited to his individual account, and when such credit shall equal the 
Baur the required membership fee, a membership certificate shall be issued 
to him. 

The patrons’ respective shares of the Patrons’ Net Margins shall be computed upon 
the basis of their respective patronage of, and the net margins resulting from the 
operations of, the various pools or departments of this association and shall be in 
proportion to the quantity or value of the products delivered by, or supplies or 
equipment procured for, such patrons.” 

SECTION 3. Payment of Patrons’ Net Margins. Each patron’s share of the Patrons’ 
Net Margins shall be payable to him in cash at the close of each fiscal year, but the 
legal offset of the payments due a patron against the obligation of such patron to 
subscribe for capital, as provided in section 1(b) of this Article X, shall constitute 
full and complete discharge of the obligation of the association to make payment 
as herein provided. 

SECTION 4. Lien. This association shall have a first lien on the interest of each 
patron in the Patrons’ Net Margins for all indebtedness of such patron to this 


association. 
Article Xl—Revolving Fund 


SECTION 1. Purpose. This association shall establish and maintain a revolving 
fund for the purpose of acquiring and maintaining adequate capital to finance its 
business. 

SECTION 2. Investment in Fund. This association may require investment in its 
revolving fund as provided in Article X, Section 1 (b) of these bylaws. Proper 
entries shall be made in the books and records of this association so that the net 
credit to each holder of an interest in the revolving fund in each year can be 
ascertained at any time. ‘This association may issue revolving fund certificates to 
evidence credits in such fund, and the certificates may be in such form and contain 
such terms and conditions not inconsistent with this Article XI as the board of 
directors may prescribe. 

SECTION 3. Operation. Investments in the revolving fund need not be segre- 
gated from, but on the contrary may be invested in or commingled with, any other 
assets of this association. No dividend, interest, or any other income shall be 
declared or paid on account of any net credits in the revolving fund. This associa- 
tion shall have a first lien on each revolving fund eredit for all indebtedness of the 
holders thereof to this association. 

SECTION 4. Repayment. If and when in the judgment of the board of directors 
the net balance in the revolving fund shall exceed the amount of capital reasonably 
needed by the association, it shall apply such excess to the retirement, in full or 
pro rata, of any or all the net credits in the revolving fund; provided, that such 
certificates shall be retired in the order of issuance by years and there shall be no 
discrimination between investments received in the same fiscal year. Notwithstand- 
ing any other provision of this section the board of directors, in its discretion, may 
retire any net credits at any time when the holder shall either (a) die, or (b) 


“If the association is formed with capital stock, it is suggested that the following 
additional paragraph be inserted at this point: ‘“The amounts deducted pursuant to 
clause (3) above may, in whole or in part, in the discretion of the board of directors, 
either be declared and paid as dividends on preferred stock or be transferred to any 
reserve or Capital account of the association, or distributed to the patrons on a 
patronage basis.” 

* Tf the association is formed with capital stock, it is suggested that the following 
language be substituted following the words “individual account”: ‘‘and when such 
credits shall equal the par value of a share of capital stock, one such share shall be 
issued to him. Such share shall be common stock if said patron is then eligible to 
hold common stock or preferred stock if such patron is then ineligible to hold common 
stock.” 

*° Tf the type of operations will permit, an association may wish to make this pro- 
vision more specific and elect either the dollar volume or physical unit volume as 
the basis of allocation between patrons. 
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otherwise cease to be a producer, or (c) remove from the territory served by the 
association. 

Section 5. Transfer. No assignment or transfer of any revolving fund shall be 
binding on this association without the consent of the board of directors nor until 
it shall have been entered in the books of this association. 


Article Xll—Dissolution 


Upon the dissolution of this association, all debts and liabilities of this association 
shall first be paid according to their respective priorities. The holders of credits 
in the revolving fund shall then be paid the amount of their credits in said fund. 
Holders of membership in the association shall then be paid an amount equal to the 
membership fee which they paid in order to acquire membership in the association. 
Any remainder of such property shall be distributed among the patrons who patron- 
ized the association during the five (5) fiscal years immediately preceding dissolu- 
tion on the basis of their respective patronage as shown by the records of this 
association. 


If the association is formed with capital stock, it is suggested that this 
section be changed to read as follows: 


Article Xll—Dissolution 


Upon the dissolution of this association, all debts and liabilities of this 
association shall first be paid according to their respective priorities. 
Any property remaining after discharging the debts and liabilities of this 
association shall be distributed to the stockholders and patrons of this 
association. Holders of shares of preferred stock shall first be paid, and 
shall be limited to, the par value of their preferred shares, plus any 
dividends declared thereon and unpaid. Holders of shares of common 
stock shall next be paid, and shall be limited to, the par value of their 
common shares. Holders of credits in the revolving fund shall then be 
paid the amount of their credits in said fund. The remainder of such 
property shall be distributed among the patrons who patronized this 
association during the five (5) fiscal years immediately preceding disso- 
lution on the basis of their respective patronage as shown by the records 
of this association.% 

“Whether this or some other priority of payment should be prescribed will 
depend primarily (1) upon the requirements of applicable State law, and (2) 
the intended plan of operation. If the State law permits a choice, whether 
preferred stockholders should be paid prior to holders of revolving fund 


interests, or vice versa, would be influenced by whether the cooperative deems it 
advisable to favor one method over the other as a means of raising capital. 


Article Xlll—Unclaimed Money . 


A claim for money against the association shall be subject to the provisions of this 
section whenever the association is ready, able, and willing to pay such claim, and 
has paid or is paying generally claims arising under similar circumstances, but pay- 
ment of such claim cannot be made for the reason that the association does not 
know the whereabouts or mail address of the one to whom it is payable or the one 
entitled to payment. If such claim be not actually paid within a period of ______ 
years * after it became payable as herein provided, the association shall remove the 
claim as a liability on its books; provided that no such removal shall be made unless 
at least 30 days prior thereto the association shall have sent by registered United 
States post, with the return receipt requested, a written notice of the proposed 
removal, addressed to the person appearing from the association’s records to be 
entitled to payment of such money at the last address of such person shown by the 
records of the association. If any such claim be removed of record after giving 
such notice, the claim shall be deemed extinguished but the association shall continue 
to maintain a memorandum record of such claim and shall pay the principal amount 
thereof without interest to any claimant who subsequently establishes to the satis- 
faction of the association his right to receive payment. Any and all amounts re- 
covered by the association pursuant to this Article, after deducting therefrom the 


“Insert here a period equal to the applicable statute of limitations with respect to 
claims of this class. 
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amount of any taxes payable thereon, shall be placed in the reserve account of the 
association established under Article X, Section 2 (b) (2). Any claim paid after 
the expiration of the period of years herein specified shall be deducted from such 


account. 
Article XIV—Fiscal Year 


The fiscal year of this association shall commence on the first day of ____________ 
cach year and shall end on the last day of 2. Jee of the following year. 


Article X V—Miscellaneous Provisions 


SEcTION 1. Bylaws Printed. After adoption, these bylaws, preceded by the articles 
of incorporation, shall be printed in pamphlet form and a copy thereof shall be 
delivered to each member and to each person who later becomes a member of the 
association as shown on the books of record. 

SECTION 2. Seal. The corporate seal of this association shall have inscribed on it 
Lhegnaiieso! Etherassocla tonsa Pause een Lak wees) olin nly A , and the 
yeariolincorporation;. AL 


Article X VI—Amendments 


If notice of the character of the amendment proposed has been given in the notice 
of meeting, these bylaws may be altered or amended at any regular or special meeting 
of the members by the affirmative vote of a majority of the members present or 
voting by mail. 

We, the undersigned, being all of the incorporators and members of the _________ 
gs = ae _..._.. Association, do hereby assent to the foregoing bylaws 
and do adopt the same as the bylaws of said association; and in witness whereof, 
Wea laveNereuntousubscribed™ Our mamies: stigma see | oe day of 
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association on the surrender of this certificate, properly endorsed, by the holder 
thereof, or by an attorney properly authorized, which stock is subject to the following 
conditions: 


(Here insert condensation of essential provisions of Article VII, sec. 2 of the Articles 
of Incorporation for a stock assoctation) 


Such common stock is subject to the preference given to preferred stock in the 
articles of incorporation of the association, and the holder hereof accepts the same 
subject to such preference, and it is also subject to all the other terms and condi- 
tions of the articles of incorporation and the bylaws now in effect or hereafter adopted. 
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In witness whereof the said association has caused this certificate to be signed 
by its duly authorized officers and its corporate seal to be hereunto affixed. 
Elthisieeers aie dayiof 4 DAs Reet eee nal O22} 


Presiden 


Secretary. 


Transfer of Common Stock 
’ (To be printed on back of stock certificates) ( 
For value received, and subject to the consent of the board of directors, the under- 
signed’ hereby ‘sells; assigns, and transfers untows 2 a ee ee ee ee 
Loe eae eR Bt i kee ee oe RE Se ees shares of common stock rep- 
resented by the within certificate, and does hereby irrevocably constitute and ap- 


Points soe a oe ee eee ee ee eee eee ee to transfer the said stock 
on the books of the within-named corporation with full power of substitution in 
the premises thiste 2 == day ol. 4 <= ee 7 ee ea 5, TEE) 


Notice.—The signature of this assignment must correspond with the name as 
written upon the face of the certificate in every particular without alteration or 
enlargement or any change whatever. 


Preferred Stock Certificate 


None sea _._~— shares 


(Address ) 
Authorized capital. pac. = eee 
Common stock ==. shares. Preferred stock ______ shares. 
Parivalie 62 ee per share. Paranal uce pes sae per share. 
‘Lis: Gertifies that ge 5 cc aerate Shey Wee oe ee eee is the owner of 
ae shares olspreferred stock, cach* ol as paravaluc, Obees eee ee ee 
dollars ($2 se == ying th Geteecrdico at eee ee ee jt ee ee : 
(Name of association) (Town) 


RO lita PB gs 2 wk , transferable on the books of the association on the sur- 
(State) 

render of this certificate, properly endorsed, by the holder thereof, or by attorney 

properly authorized, which stock is subject to the following conditions: 


(Here insert condensation of essential provisions of Article VII, sec. 3, of the Articles 
of Incorporation for a stock association) 


In witness whereof the said association has caused this certificate to be signed 
by its duly authorized officers and its corporate seal to be hereunto affixed. 

pL his’ a dayeOlee sk oe nee are Se eer , 19 

Attest: 


eT tle eb Age MS he do at eo ego ny m( 


Secretary. 


Transfer of Preferred Stock 
(To be printed on back of stock certificates) 


For value received, the undersigned this _____ day lof kts ah ee ae gl Suntctacs 


hereby sells, assigns, and transfers yunt022& 3 225 3))s eee ee ee 
shares of preferred stock represented by the within certificate, and does hereby 


326 


Notice.—The signature to this assignment must correspond with the name as 
written upon the face of the certificate in every particular without alteration or 
enlargement, or any change whatever. 


Membarship Certificate 


PBTIssisetO, CEftiiy. thia Geers ee et ees ee ee is a member of the 
d stupa ined ee ne ae eee VAssociation. and, as such is entitled 
to the rights and privileges of membership and is likewise bound by and subject 
to the obligations and conditions pertaining thereto, all as set forth in the articles 
of incorporation, bylaws and marketing agreement, now or hereafter in effect. 
Said member has paid a membership fee of $______. 

This certificate and the membership and rights represented hereby are 
nontransferable. 


In witness whereof, Ce ee eee Association has caused 
this certificate to be signed by its duly authorized officers and its corporate seal 
tovogshereto afixedithismieesinday Ofer, es es ee ie AL Oeee Ss. 

DY Renee ee ele ee re : 

[SEAL] 

President. 

Attest: 

LON) paso rece eats gene ge pe , 
Secretary. 


Revolving-Fund Certificate 


Series 1952-22 


Nopeeee (1a tes ae ee eee 


Cee ee eres a tet cs AS ene Oia aw PPE A ANT Fem has furnished 


Ne a eg ee ee gees ee eee Jk dollars to this association as capital, 
subject to the following conditions: 

1. This and other revolving-fund certificates of the same series are retirable in 
the sole discretion of the board of directors, either fully or on a pro rata basis, but 
certificates issued in prior years shall be entitled to priority in retirement except in 
liquidation. 

2. The amount stated in this certificate shall bear no interest. 

3. This certificate is transferable only on the books of the association. 

4. This and other certificates shall be junior and subordinate to all other debts 
of the association, both secured and unsecured. Upon the winding up or liquida- 
tion of the association in any manner, all revolving-fund certificates shall be retired 
in the order provided in the bylaws and shall be paid in full or on a pro rata basis, 
without priority. 

RV VOCS Sev IVES EON ot le mitereee oa eee tee ere ee ere a ee eee Be ere Be 

(Name of association) 
has caused this certificate to be signed by its duly authorized officers and to be 
sealed withits scalathis. vee day of 2's 2 see 8 sd ee a 


ee ene eee Pe ee es ee he nel certk Cig Se er Sh Ree 
(Name of association ) } (Town) oe 
constituting all the present members of such association, 


(State) 
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hereby waive notice of a meeting of the members and consent to the holding of a 


meeting of such members at __--_~ © Clock See Sk BN OQI SD Hey petri ede SME oe day of 
(By, SHH KONR JO)4 Tad, 
Sea yao ae a ete (Place of meeting) (Town) AN. 
Barn, Se oe ee ne for adopting bylaws for the government of the association 
(State) 4 
and transacting any other business that may properly come before the meeting. 


Witness our signatures this ______ daygol aes siete Sa se aoe a1 eee 





(Name of association) (Town) : (State) 
hereby waive notice of a meeting of the directors and consent to the holding of 
a mectine-or Such directors at = G ClOC Kasra 5 OT MRL gs ee ee ee thew 2 cere 

(Gl, Teil, Ow TOs Tae) (Day ) 
dayofi2<. aos ae OD Dele alt cmt eee he ee ee 6 ie i ol fy ae 
(Place of meeting) (Town) 


lds A Be Rh ere oY for electing officers of the association to serve during the 
ensuing year, adopting the form of marketing agreement, and transacting any other 
business that may properly come before said meeting. 

Witness our signatures this ______ ay, OL oe need eee eee LO seeeee 








Minutes of First Meeting of Members 








‘Thevfirstemeeting of theymembers [Opes ee ee was 
(Name of association) 
beld’a ti hs Rae eee o'clock 2u=aa= ~Ontticees = day ot = sare ene es ; 
(a. m. or p. m.) 
[9 se tes Lg Oe ee 2 10) a oon eae eee ee eee es The 
(Place of meeting) (Town) (State) 


chair calledefensproof offnoticeofsthe mecting,,whereupone.-.. =. 2 eee 
ate Pep Sb Ae eg Ae presented a waiver of notice and consent to hold the meet- 
ing signed by all the members of the association, which waiver and consent was in 
the following form: 


(Copy waiver of notice and consent to meeting.) 


The chair ruled that the meeting was properly called and it was ascertained 
that all the members of the association were present. The chair reported that 
the articles of incorporation of the association were filed on the _____~ day of 
arn rd oh (Oe ate ee een ClOCK siete. =e NOON mine i ChOLCemO 
the Secretary Ole otate sO (Nero tatesO! gee en ee and presented a copy of 
said articles of incorporation, which was read, and on motion duly made, seconded 
and carried, was directed to be entered in full in the minute book. (See page —.) 
A draft of proposed bylaws for the government of the association was presented 
bye 8 A oe oe ee ee and was read to the meeting 
and discussed section by section and as a whole, and the proposed bylaws were 
unanimously adopted. Each member affixed his signature to the bylaws and the : 
secretary was instructed to spread the bylaws on the minutes of this meeting. 


(Here insert record of any other business that may have been transacted.) 


There being no further business to come before the meeting, on motion duly 
made, seconded and unanimously adopted, the meeting was adjourned. 


pis la sis Na YR ell ANS AE Pog So : 
Temporary Chairman. 


ee eee ee EAS ME IE ON ee : 
Temporary Secretary. 
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Minutes of First Meeting of Board of Directors 
The first meeting of the board of directors of the 


(Name of association ) 


2G nip etn lee ay ee Se i ee a WAS CIC a Lee ee CLOCK Te Same OT) Sees 
(Town) (State) (a, m. or p. m.) (Day) 
ie a Teo oer ere ee ea AA EIS REA Ni ae A Bebe, SSS. Semen hh A tne ea i 
(Place of meeting) (Town) 
Piece a State) catalina 
PLDOR CONV ETUN 0 acorn Se ee wa A aN ie ee ee ge was elected temporary chair- 
TiC Tay (ohio lt ar eae na nee anit Ser aE temporary secretary of the meeting, and 


each assumed his office. 


The Chair called for proof of notice of the meeting, whereupon —____-________ 
5 nde Se OT ne Oe ee presented a waiver of notice and consent to hold the meeting, 


signed by all the directors of the association, which waiver and consent was in the 
following form: 


(Copy waiver of notice and consent to holding meeting.) 
Upon roll call of the directors of the association, the following answered present: 
(Record the names of all directors present.) 


The Chair ruled that proper and legal notice of the meeting had been given 
and that a quorum was present, and announced that the meeting was open for 
transacting business. 

The Chair stated that the meeting was called for the purpose of electing officers * 
of the association for the ensuing year and transacting any other business that might 
properly come before the meeting. 

Upon motion duly made and seconded, the following officers were unanimously 
elected to serve at the discretion of the board until the time of the first regular meet- 


ing of the board to be held as soon as practicable following the first annual meeting 
of the stockholders: ” 


(Record the names of the officers elected and the title of the office.) 


Following the election of the officers, the president took the chair, and the sec- 
retary assumed his duties as secretary of the meeting. 

Upon motion duly made, seconded, and carried, the following were appointed 
members of the executive committee, as provided in the bylaws: 


(Record the names.) 


Upon motion duly made and seconded, the following resolution was adopted: 
Resolved, that the Executive Committee be charged with the following specific 
powers and duties: 


(State here the specific powers and duties which it is desired to delegate during 
the period when the directors are not in session, subject to the general direction 
of the board.) 


Upon motion duly made and seconded, the following resolution was adopted: 

Resolved that the president and secretary be, and they are hereby, authorized to 
issue certificates of stock “° in form as submitted to this meeting, and each in form 
as follows: 


(Here insert form of certificate of common stock and form of certificate of preferred 
stock, suggested forms of which appear in this Appendix) 


Upon motion duly made and seconded, the following resolution was adopted: 
Resolved that the president and secretary be, and they are hereby, authorized 


88 Omit if the officers are named in the articles of incorporation. 

8° Omit if the officers are named in the articles of incorporation. 

°Tf the association is formed without capital stock the resolution should be 
changed to authorize the issuance of certificates of membership, a suggested form of 
which appears in this Appendix. 
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to have printed a sufficient number of copies of the articles of incorporation and 
bylaws, so that a copy thereof may be delivered to each member and each person 
who may later become a member of the association. 
Upon motion duly made and seconded, the following resolution was adopted: 
Resolved that the marketing agreement, in form as submitted to this meeting, a 
copy of which appears hereafter, is hereby approved: 


(Here insert form of marketing agreement) 


Upon motion duly made and seconded, the following resolution was adopted: 

Resolved that all subscriptions for stock ** in the association and all marketing 
agreements tendered the association, appearing on the list submitted by the secretary, 
be accepted, and that the president and the secretary be, and they hereby are directed 
to carry out the terms and conditions of such stock subscriptions “ and to execute all 
marketing agreements for and on behalf of the association. 

Upon motion duly made and seconded, the following resolution was adopted: 

Résolvedzthatsther sce wees ee eee ere ene Bank be selected as a depositary 
for the funds of the association. 

Upon motion duly made and seconded, the following resolution was adopted: 


Resolved that allechecks drawn upon thes === 2 =e eee Bank, for 
withdrawal of funds of the association on deposit therewith, be signed by the manager 
(treasurer ). 


Upon motion duly made and seconded, the following resolution was adopted: 

Resolved that the manager (treasurer) is hereby authorized to receive all funds 
paid to the association, endorse all checks and other media of exchange, and deposit 
the-samie tothe accountiofttherassociationins= == eee eee ee Bank. 

Upon motion duly made and seconded, the following resolution was adopted: 

Resolved that the executive committee be, and they are hereby, authorized to 
determine the amount of the bond or bonds which the bylaws specify shall be 
required of all officers, agents, and employees charged by the association with 
responsibility for the custody of any of its funds or property, and to see that the 
bonds, as required, are executed and presented for the approval of the board of 
directors. 


(Similar resolutions should be adopted, providing for the insurance of the property 
of the association and for adequate insurance covering other contingencies. Any 
additional business transacted by the board should also be recorded here.) 


There being no further business to come before the meeting, on motion duly made, 
seconded, and unanimously adopted, the meeting adjourned. 


eh et ons Ay ate Nae ty Wy see ree) peer teers -s aceon A 
Chairman. 


* Substitute application for membership in the case of a nonstock association. 
“ Substitute “membership applications” in the case of a nenstock association. 
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tO ee dag o Looe Ee OR TR ee ee ee kak 
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porated 2 tsn6: oWiiee ten SP oer eee ie Serene Sa eet oe 20 
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Deductions ewe ear he ae ene ee eee Sab li2d 
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Directorsies 
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Nomination )¢&) 2 2g sich ieee eee a ee 34, 84 
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aflectingy his interests ems ie anne ore eer ere 36 
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PO MStT ANIC Cl S mer ae Poca Pte hes teats ee ga: eet tp ENE NENG 215 
Officers— 
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Restrictions 2) ir, ah 2 ee ee ke 49 
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Validity, though imconsistentwith charters)... ses eee o3D 
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See also Articles of incorporation. 
Checks, statements printed on, to effect that endorsement consti- 
futestapplication for membership in association............-.... Bo 
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began POLES ME fei). ON ne eee a . eels 26 
16 


337 


Constitutional law—Continued 


Corporations— Page 
Articles;of Incorporation... powell losaIenGee. eens cer renee 30 
Corporation Jax; Statute: sae: meee Cet te ere 247 
Creation by, speclaliacts ,OlOU1 ot Ol sarang eee 25 
Inability;;double jon stock tiolde tc ese ee ee, eer 43 
Operation of more than one type or business. 007 ate ere 180 
Power of Congress and) ofjtheStatesito Create; 9) 9) 42-7. 25, 45 
Reorganization, As COOpebativics: evn .y nn water ae mere eee 64 

Fair Labor Standards Act, applicability to employees........ 246 

Bair brade ActssVVIsCOnSi in Aisi ies reece face anemone nen ee eee 6, 246 

Bederalg trade: @omimissiong Ct =. eee ee 177 

Food. GontrolvA ct. tee ng care ae ee eee ee 178 

Futuresradin ge ACh 0 tase eee ee ee eee 251 

Grain sEUtULES SACU stot ci eee fee ea ee DIEM om IAs 

Growers: GostsGuarantee slaw t lOriian races eee 247 

Interstate COmMCr CG oo. pet ere ee eee ee Lage e ol 

Interstate Commerce Commission, jurisdiction over employees... 245 

Motor-carricr esislation seca gen ee ee eg ree 245 

Packerssandistockyards:ACtie m6 eae ie ec SEA 

Penalty provision of Kentucky and Minnesota marketing acts.. 153 

PoolinescontraCt (aba ter ine rete tees cine ee rea nee  eeeeeet ye dbs) 

Pro-rate law, Galtormia ecw pase eee ee 247 

Right of employees to form labor unions and to maintain orderly 

SL ll cok pp) ere a UNE Ee ler chy Tame abt la oe Bah coc 180 

Statute discriminating in favor of mutual insurance companies, 

INVALCITY ak. cecpat aunt Weta ara ie ee ee 6 

Taxes. Kederal) exemption trom income taxes, aa eee 195-197, 247 
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Stock of merchandise sold, payable from future sale of stock... 235 
Third persons with association— 
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See also Corporations; Electric cooperatives; Irrigation coopera- 
tives; Marketing and bargaining cooperatives; Marketing and 
farm supply cooperatives; Marketing cooperatives; Nonprofit 
cooperatives; Nonstock cooperatives; Farm supply coopera- 
tives; Service cooperatives; Stock and nonstock cooperatives. 
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Mortgage, invalidity if mortgagor is permitted not to apply 

Sales proceeds 24.0 ons, sae eo ae ee ee eee 139 
Transfers of property in attempts to avoid marketing contracts. 154 
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Property and indebtedness secured, identification............ 136 
sale of mortgaged property, when it isa crime .escten) eee 139 
Shipment of commodities from another State where chattel 

mortgage is filed vofirecorcisgs aenew. ae teat eevee ee re Wate 
Statutory réquirementssam swe vs 1.22 |. ena ee rr 136 
Waiver, how it may, be given tc 2.... 4). te) eee 138 


340 


Crops: Page 


Wonmolled@byrland lords to Pawel irnaye sme) ese ike, 
Growing, applicability of common-law rule concerning reten- 
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Agents, consideration as— 
Applicability in transactions with third persons........... 67 
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Directors, Board of—Continued 
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Dividends—Continued 
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Cooperatives and commercial corporations compared...... 
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See also Patronage refunds. 
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Statutes, regulatory 5 cccsicyets te ent eeeere 
See also Cooperatives; Taxes, State—Licenses; Taxes, State—Sales. 
Employees: 
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See also ‘Taxes, Federai—Income—Exemption—Equality of 
treatment of members and nonmembers. 
Equalization pools. See Pooling. 
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State statutes— 
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Foreign corporations—Continued 
Suits—Continued 
License obtained by cooperative that could not have been 
organized in State in.whichit brought suit... 3)... pleat 
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Time. of attemptediservice, requiremmen tea) seieee la aera 
Suits, maintaining, in what States a cooperative may be sued. . 
Fraud: 
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Incorporation of cooperatives— Continued Page 
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Injunctions—Continued 
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Status of nonmember farmers in effort to obtain order 
against eléciric alem Dersnip COrpOLa iON =. eran 151 
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Interest, consideration: as Operaune cx penser ee en D 
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Irrigation cooperatives: 
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See also Cooperatives. 
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Directors— 
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Liability of—Continued 
Directors——Continued 
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of stock had been subscribed, liability as partners........ 
Incorporators, for debts, de facto corporation existing........ 
Landlords: 
Advances, excess, paid to tenants by association.......... 
Failure of tenant to market crops through association— 
leiquidated damages: oo a..5:- ee ee ee 
No. liability .cioatise £efns le Acetone a ee 
Members— 
Advances “excess Hi (Si 2805 STI ae Tati eee eee tee eee 
Corporations defectively incorporated or organized, liability 
aASsDAriners aes Go gr oon Be aah cet hind oe 
Debts of cooperatives— 
Personaltliability#) bylaws 2), Fees a ne eee, 
Statutory, provisions. A. ay. ca tein eth ieee tie te BAmOERE TE oe 
Debts-ofcorporations #60 2. STAs avn tte bts, ee, en eae 
Limitation not contained in articles of incorporation...... 
Notes’of- association? ¢ Re Ae AGL oe eee 


To third persons, applicability of provision in contract 
between association and members....... 
See also Unincorporated cooperatives. 
Officers=—= 
Gonversion*of pool*productstes.; etn ee eee 
Damage caused to thirdi persons te seas eee 
Debts of cooperatives invexcess Of lini treme 
Debts of corporation if it begins business before required 
capital tsubseribediea eye ere a ar Sa ee 
PIsnatures On assOGlatlon-s NOte.. a0. eee eee 
Use of funds of former unincorporated association incor- 
porated without consent of allmembersa = ete. 
See also Unincorporated cooperatives—Liability of—Officers. 
Organization of which officer ordered commodity without au- 
thority of board/of ‘directors... C1 at oe ee 
President of cooperative. See Unincorporated cooperatives— 
Liability of—President. 
Promoters for injury to personnels)... 1, eee eee 
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Liability of—Continued 


Stockholders— Page 
PAReGOS ICH (Site wre 5 SA: cai Wed, Has 3 ae Rly soeiarnnaras As 9 dele ieee 124 
ebteade actor corporation. existingw merynae: muse) shin veneer Sie, 
Debts of corporations— 

ED ISCUSSLOTION Med ety Se. Soy dae et eNO cog Pa 22-24 
If corporation begins business aioe required capital 
SUDSETIDEC Rear ttattn,, Stee tre on tes aime eee wy AC eae 33 
Notes payable out of dividends, dividends insufficient to 
Vary een tect: up een ieee Gee Bat ak al ae eens NMP ee ieen ot 183 
PHLOCKT GV eTISSUC eRe tents paiais anh ae: oN eee ae Rene era AP 43 
Subscriber for stock when all subscriptions are not obtained 
PelOre, COMpora tion .berins |p usincssga saa ere pes orl aren. 44 
Tenants, marketing of share of crops through association. ..... oo) 
Licenses: 

Gooperative;and cominercia] types ofsbusinessyy aise ects. 180 

NM Gmc palerightomcity. (ove (ile gre se a A eT 193 

Procedure to obtain in States other than State in which organ- 

Zeer er aries elie ony savers Reta. Ws DRM ere. 43 Aaa 230 

Question whether necessary— 

Consignment of products to commission merchant or factor. 231 
Shipments to commission merchant in another State on 
AQYCCOSIACLOL ALi ths 5m Raat amrec ee tea eBid iy el crs eat. uty (ert 230 
See also Taxes, Sta e—Licenses. 
Liens: 
Contracts providing previous extension of credit inconsistent 
Witieclalim Of Licnam et eee er “inte kcen tsi woman awe erie 89 

On crops. See Crop mortgages. 

ng roductss diterdeuvery tO.an assOciationy. +. 7,014.4 setae 0, 20 

Ona nea nesrOlstOCkveystegan.Cty enor tei oh. sarees Soda. 9 eels 41-42 


Liquidated damages: 
Ass gnment of marketing contracts to association of which 


SVOWer a NaC enOtsDeCOMe Nell NOLS amd Sala iy aig |e eee 143 
IAvailaplitivale COOPELaAtlVeste pamyee wae winners kk Ulver aes a 140 
Breaching.ou markelins<contract by Producer... 4... dass: 143 
Galiiorniarcourntse decisions a mantis ae wii fees Aird Bereta: 149 
Momimotslawe.quotationsexpressing—. » , aecmiaanues he oeies ae - 140 
Contracts between cooperatives and third persons............ 144 
DENITON She eee eds Pee: te etre yeiue te. Ga eo tite es. hee. 139 
Delivery of products— 

AL Gs OLLINGIN DG la pay gee ee ee gre Rima eure Not te ghey trees 143 
PreventccobyrchopstnOLtpagenae aire ae wegen ane aegipexes. 137 
To mortgagee by member, effect of association president’s 
StatcCMment vagr hana > Ace eae are ray abbperal ses Sige. - 143 
LT SCUISSTOTI ES Ri wa rSI A ere ay esr tte ss FES OM coed de ee 3% 139 
Dre fines prov isl ONO lamers pennies ee Nees elite 144 
Niarkeconercontract) provision maeete eal reese bets be fees 96 
Members’ failure to abide by marketing contracts in past..... 116 
Watesorevar lous CODMMOCILICS pamnes erent one: sree ae eed hae Es 141 
Share-lease cotton marketed outside association.............. 155 
Voidance of provision in marketing contract for, effect on entire 
COMITACE -eAwir Mer seer cc marie itnnss. Ure t.. teat Ad karts 144 


See also Liability of—Landlords—Failure of tenant to market 
crops through association. 
Liquidation of cooperatives. See Receiverships. 
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Eoans to cooperatives,om commodities st. + oi tel ae as 
Management of cooperatives: 
Bylaws; what they constitute erent een ee ee a) 
Importance. 52.6.8 56 Pe ena ie cee eee ne eee ne 2 
Manager: 
Authority, 2508). ee ere eee eee orbs Res hhc Rue ee ee 80 
Bylaws— 
Provisions suggested, text for nonstock and stock corpora- 
TOTS Ay teks SAS tue a A eS ee Ate eee te groan e ee SuSE oy 
Waiving of, concerning notice of withdrawal............. 81 
Personaliinterest. in’ transactions! 4s. Sis e) eens Ae eee 78, 81 
Private debt, issuance of corporation check to pay............ 81 
Recovery from— 
Losses due. to, prohibited speculationiin srainw] 3 4-19 oN) 
Money made from unauthorized undisclosed business tran- 
SACTIONS 26s s FFE a ha x oe eT es ee Pe he 78 
Selection & 2580. 66 56 0 IU Ss Tt By CORN ae 1 a EP aE De Sek ewe ane 2 
Market agency, marketing of commodities on which crop mortgage 
has: been PIVEN s <csne lbs secs’ siisi Eg ae pe ee 139 
Marketing and bargaining cooperatives, rights or privileges under 
Capper-VolsteadvAct limitations at, eaten ne eee 174-175 
Marketing and farm supply cooperatives: 
ASSESSMENTS fs iyaus 0 ns ee secaige sdes ee ee ee eRe oy eam wee rr 124 
Wefinitian: 4524 233.0050. a eae eee 1 
Incorporation(no-P ederalistatutey + eer 4s eee Gee eee 10 
Organization under varying plans, percentages.............. 8 
Suit in own name on account of breach of contract by third 
PETSON Gi. occ sas.t oe ARG I AOL, eet en oe 184 
See also Cooperatives; eee of—Cooperatives; Farm supply 
cooperatives. 
Marketing contracts: 
Agency— 
Borrowing by, cooperatives... iin yee ere ee 125 
Discussion 0:5 ah, PAE ee een mentee SORE pee ee 94-99 
Enforcement by courts through remedies of injunction and 
specific. performances x... seen eee ee ee a 96 
Provision: whichishouldibe.includedtss1 mie eee eet eee nee 89 
Status of members as creditors if association fails.......... oy, 
Agreement to pick, harvest, and market crops at specified time. . 22 
Assignments— 
By: One COOperative to anothers eee etter eee ee eee 94 
Provision for procedure under which producers may be made 
members,of second! association ;a. 12) eee ene 38. 
Attorney fees in event association enforces contract through 
SUIEE PS 5.0354 ase bla cede adaeaee aca ied aah tpi ae he 2 ate a 93 
Between and among members, consideration as.............. eS 
Bingham, Cooperatives iarketing Act stext sm sts) ae ee 305, 306 
Breaching by association— 
Gaused .by. membersigeuis 26 iri lee cette Pier ee ee 153 
Discussions: 4a. he hah 8 Ae, ee O2e S117 
Refusal to accept commodities or allow grower to sell 
elsewhere ey eo Ue ae) ee ee oe Soa LLS 
Breaching by members— 
Defense for suit as to breaching by association............ 120 
Liguidated: damages 2.) fa a-.nea.n eer re 143 
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Marketing contracts—Continued 
Breaching by members—Continued 


Page 
PSR TA Sc om eck ea Rae Meee tee 2 ae ee nn a ot 
Returns for products less than member alleges he would 
Ha vegreccivedebysselling to otherss.ps ode ale. 120 
Breaching by officers, refusal of court to appoint receiver...... 88 
Bylaws— 

Sempatisonsacstorbinding jmaturew) 4.5 Saw re te oat ook: 37 
Failure to adopt one essential, effect upon related bylaws. . . 38 
Noncompliance with, by both producer and association... 117 
Waiving of, by manager concerning notice of withdrawal. . 81 

Cancellation, failure to exhibit permit issued under bluesky 
IABNGL a gk a ease ee ee eo Oe ee ee ad NER 104 
Compromise agreements releasing members from obligation to 
Oe retec O1NTNOCUUCSeValiCliLy iy ee en een ea eee, ee 118 
Consultation with members prior to sale of their products... . 3 
GoummuUationwcyOnd. statutory) DETiOU. wane caste ee ne ae 101 
Contract of sale and contract to sell— 
OECTA AT | SOTIOMIAP OER bite oe a the cee ree Nae ee i 105 
Rights of association when crop mortgage has been given.. 137 
Crop mortgages— 
ixcerpt from Indiana statute... .... 2. Me et 110 
Pinced:cunin peter Ol Conta Cl eke eee eee etme eee 136 
Crops, control by landlord— 
Ponemsive DlesulnpllOn meer et te ed, eae tee, FN 
POTCCUSSIO NOE: Spee ates AEC AU EA TAMIRL cores PS cou ot ane ae 15 
IDC UCL CTI Speen emp" Pee Sary urs Cae Pew le eri OA eR age sean AUG ad) 
Defenses to— 
BReaghi nosy aassOClatlOnmmar ret. 5 eee nero 118 
ED ISGATSSI OL) Seen Wepre cee oe eer ie ee ae dee 92, 417-120 
WeliviervecmcOntra ch. CONCINONal osm tps dou hod SxS ids Back 103 
Delivery of products— 
TAVITA eo ae, nent eee See ee eed Ot On 144 
Obligation of grower to deliver regardless of failure of 
assOCIaMlOl tOmuakeraddttional paymcnty.. ase. s a. is. of 
Dishmmcements = WOrdin sas tO Met nOdgO lk mere tetas. es 2. ji ii: 
DUSGUISStO TI Pes RRM TY ants re sh ke rh RON WAR WR flea eRe. o 6 cared 89 
DCA oP eid ee ng en Sar ge in ean eee an | eee Pe nre 101 
Enforcement— 
Against two parties who signed “‘as joint tenants”......... 52 
I Val Ween A EC ete) er AR eR Pat Ac ee 6 
Metcetsunvorganizationol cooperative, results Of... a5... Sie 
Failure to enforce against certain members, effect upon 
GED CTS pn tear eal Mw Sa Pec E Ne eNG As ince act 118 
Dc piventslmstallationtOmexpeCnslV Grete. tees Seah ae ae OZ io 
Px pinanompettectonsemenbershipastatiseme ste pee ah cs 5D 
ea ORO ECOG SOT Same Wah es BR eR Be oly es wa 103 
Failure of chairman of organization committee to sign required 
written statement, effect on subsequent litigation........... 100 
Pelinigeancerecorcin oeotale, Stat CSg nae ctyatates a Nel eae. | 109, 154 
Nogeaacts OlfUtUre.OledssOClatiOn «sence eat hase ye gon ean Ie 104 
Form— 
Changes in, means of avoiding necessity of “‘signing up”’ 
DProduGersewho signed originaltcontract. i. oc see Ol 
Offering of different form subsequent to signing.......... 132 


Marketing contracts—Continued 


Form—Continued Page 
Provisions that maybe included). ea =... - ee ee ok 
Suggested Smee eee, Cnr ee, ere oe, eee Op Came old 

Interest of members in association, status of claims under con- 

tractsin Ji cee ee re ee eee 58 
Interference: with: 12.300 oe ne eee ee ee hah 
Kans? oo cet pe ee ee en 94 
Liquidated damages— 

Disctission. 7) Pe . Vt ee ee ee ee 6, 140 

Voidance of provision for, effect on entire contract........ 144 
Muttiality err nh Sea eee er etre Baa arene or a ee er 89—90 
Necessity that association show that purchaser had induced 

rember to sell rr ee ee cee ee ee ee 153 
Observance 2s, 5 Sea the Aa Bae ek eae eee th ae eee eae D2 
Oral agreement substituted!’for/writtem contracts.) eee i) 
Oral modification to guarantee minimum price.) eee 153 
Oral statements or agreements made prior to signing, effect... 98, 104 
Oral téstimoniy; effect upon) eee ee re 90 
Oreanization Oli COOperatlves. 9.2.) eee a eae ee ee 18 
Preparation, consideration to court decisions and statute laws of 

States es Pe Se as od eee ee ae 20 
Prices, release of one grower and effect upon another........ Is8S) 
Procurement byforce or fraud: ene eee eee ee ee 104 
Purchase-and-sale— 

Discussion 2345 SUE ss 6 RACE Es fei: eee 94-99 
Enforcémentsby Courts? eer ae eee 96 
Provision placing risk incident to deterioration and loss of 

GEO Patan of eee CY Eat DUS, ete EEE ROT a RE 98 

Status of members as creditors if association fails.......... oT 
Refusal of associations to accept members’ products...... 56, 92, 119 
Regrading, refusal of association to regrade, effect on refusal of 

grower tO continue performance under contract... ee = 119 
Release by directors of certain members, effect upon other 

v9 0 (e181 9 (<0 §- nena ruber baie Monee Hot eis 1 eR earthy a Muay eo kd ty 118 
Requirement for’ membership... 1 Noe ene + 
Requitements 70a eee er Oe see ere cee ee eee 5e89,95 
Rights of association and of third persons compared........ 106, 109 
Risk of loss or deterioration of crops prior to delivery......... 98 
Sale by warehouse company of tobacco covered by........... iD 
pale of oné-halitor. dairy herd soe ene eo ee eee us 
Saleofproducts outside association... eet ena ee 5Owoz 
SDIGD-UP? TOUCES. Ve ba eee ne it ne eae Rae oe Ree 100 
Signing— 

Discussion st... Pty Ae a a eee ere ere 103 

16) gan epernermnarn Sire! tr tip rats bono ae bg NE 82 
Statement “‘at the best prices obtainable by it under market con- 

ditions* construed = octets teen Cen conten omens Sara ned AOS ERR 91 
Status*after membership has Ceased 0. ne eee ee 94 
Termination— 

Effect on member’s status in nonstock and stock associa- 

TLOTIS 2 Fh ES. eae aes te CR oR ee 56 
Effect onmspecified pending legaltactions#.09—, an) memeer 103 
Failure to give security to insure payment for products.... 151 
Refusal to’ accept’ products. e072 he caer ene ee 118 
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Marketing contracts—Continued 


Termination—Continued Page 
Re tisais(neolauc Prower sitObaCcOs = .0% ul 0 ee ee Lio 
WYHEDGLU Awad MD LOVISIONS «shay tareF at caetrh eal oie va areas Aten facet 102 

Trade term in, admissibility of oral evidence to show meaning. . 90 
eraUstivsOtstOG CLleCl Ollnk th aie WE RRy chke tN es 505 
Pr Alistctcrci sp prOpeltyaill atteriutsitO aVOlc ee, ema ee 154 
' Waiving by producer of force or fraud in procurement........ 103 
Waiving of rights or conditions by association or member..... 94 
WN DerNtiCVEDCCOMC. CLIECLIVG. = atin ac i nee ee nea ee 99 
iy Her ep Lie vas OVA Yes Ch IAC Gay re rasaie]'. etl theta torn Sentai hy eandrs eet 94 
RL bcieatweallety Of erne nership wae sen yeh tt ee aaa ee 38 
WV Tuc re wit eUlMOllentG,COnt act anes an As dy cine my tee Boy bk 94 


See also Contracts; Membership; Title to products. 
Marketing cooperatives: 
Accountability for crop received, on which there is a mortgage. 137 
PAG etce Osten Crs-sCONSICLELATION aSiyae ara Aare ey ree eal 5 
Marketing medium comparable to industrial marketing....... 7 
NEC ROCs OLIN LION ING Mae kate taut tere Reeth Aer nth 8 
Gs (cous OMpascOClaiOnis rich tOtsCl ary, eee aa ek enti 110 
Suit in own name on account of negligent destruction of com- 
ITO LL Veen ew esa Mer tek esa Rey ert cs tent vas rent ern bet ot ta Oe 184 
See also Cooperatives; Liability of—Cooperatives; Marketing 
and farm supply cooperatives; Marketing products outside 


association. 
MiatKcunorexpelises, DOOlNgnalranlCien wt aera a ec her apes eth: i 
Marketing orders, voting on, by cooperative associations on behalf 
OM GONE TROT ASC Aa tei ee Aya ee I Corr ey ee ae Gee Cre 86 
Marketing products outside association: 
EB VetCUIAT Cte yi neters Sen be ay ane ie Pettit ree st. 4 ‘Paves: dsy) 
| a (URNS COPA APN pe pon ge el eee ern see ae CNT ee ee 144, 146 
PictG ate ecia 01a 0 Os tries Wea her tartar hee pected eters ety ds aided ech: 140 
VIER GUI Gace ta Cree ae iene yas re as ti eh ek ao tn ire d 56292 
Member who failed to comply with conditions specified by 
TSC OC Matas aed agree are eh Ghee ashe er, hare ayers laren e Dee ar on 
Necessity that association show that purchaser had induced 
MENGES G RC OeSCl | retain Wir. rant eee ER Ne acre dtc ot re td S665 se US 
MN GMECOUDCrAlverUNa le LOslankCl: mye wate ieks at. «cei oe Osa) 2 
See also Liability of—Landlords. 
Marticd: persons sIoning Marketing. COUUCACIS ica ige sh es ona gl 103 
Meetings of cooperatives: 
Awol fapetnuer Gant See eQuleereblain GC ENen Ake Ss aos vee arn rene 84 
Brie patie Cooperaiive Viarkenne ACts (CXts eee. ty acter 303 
Bylaws— 
PV UPENOATI CG. eC IPCI ta aie arnt we we ees eee die a Ane el 38 
Provisions suggested, text for nonstock and stock corpora- 
LIOT Commies tite ee erwin ee SER eh car ail Pee gale Peat, al ciaty tie 318 
DISC Tc1O Leak mete un Be enh sed A alt ree eer pe Mela h dhl 83-84 
INES FORILV ACO (LOL er tet sg meer mW cet! TIN os ene were rds hemes 84 
Ere oom (ONTLLESt OO CSUCCL ae ont, Reenter ae dete en ag a agin ogni 328 
CLS AUT ONG Ape =aten Seen ey.) Pere PaaE ek Nee we eNen CER Oes DePnee aes | ae 84 
PAP ROLVarCO UIGerier (oa ames we cereus sbaeog ith t crs celakcir diet iach 83 
Waiver of notice of first meeting, form suggested............. a2 i 


See also Notice. 
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Meetings of corporation, attendance by stockholder violating blue Page 


akyjlaws.at:oegiuatts: hele Foe on eae ee ne ee ee 27 
Members 
Agreement among themselves to furnish money to enable associa- 
tion*to! pay debtss.( o/h wnt en, eet ere OReeeereee 184 
Bingham) Cooperative: Markctinge ct text se cee ee 301 
Bylaws— 
Binding nature compared with that of marketing contracts. os 
Notice fe Ee EIU 88 hee ee ee 34 
Power: to:adopts! $52. Se See wesc Soe ee ee aa 
Provisions suggested, text for nonstock and stock corpora- 
TIONS £5 ESS eRe ee ee ee Bi7-o15 e321 
Cause of action against, due to their responsibility for breaching 
of.contract: by: association’ 772i) setae ar = geen ee $53 
Consultation with, prior to sale of their products............. 96 
Contracts to furnish money or other property to associations. . . 2 
Corporationswrelationship tose sain pee teen eee eee 22 
Creditor\relationship>tovassociation == ue nee eee A229 
Directors; first: Board*of, consideration*as memberse. as a 20 
Equality of treatments er an ce eee 132 
Examination of books and papers of association by........... 5D 
Explusion— 
Authority: 62 02 ge ot PR ee Ea eee ee 46, 55 
Necessity for following proceduret? *in 2 9 a eee 55 
Nonstock association, loss of interest in corporation........ 56 
Payment:for property anterests-an ye 59 
Status where statute authorized bylaw, but no such bylaw 
had: beensadopted 4s siaiiaiz fs ae Se aM 
stock.and nonstock corporations compared (@ ee eee 46 
See also Unincorporated cooperatives. 
Incorporators:asievek! it ce:. ile ee pe 20 
Limitation of operations of cooperatives to activities authorized 
by: charter sys sucsyy wit’ tame eee Bie he ity Be ail 
Relationship to stock and nonstock cooperatives.............. 47 
Relationships with-association 4) | #2 hess 
Rights: 0): ee Se ae ean ree ethene oh, 
Rules whichidirectors should observes =a. sa ete ee eee 66 
Selection— 
Rightsof cooperative: ater yeieey ental cet ee a) Saco al, 
See also Unincorporated cooperatives. 
Sue, aUthOrity, tO ve Mieha: Meek a Gos ea ieee eee 185 
Who'miay becomesiiin. sera ian eee See =) 
Withdrawal— 
Nonstock association, loss of interest in corporation........ oi) 
Paymentifor property interests .79..00. |e eee bo 
Recovery by assignee. fs en ee ee ee 58 
Stock and nonstock cooperatives compared.............. 46 


See also Meetings of cooperatives; Membership; Unincorpo- 
rated cooperatives. 


Membership: 
Applicants, fulfillment of alli prerequisites#x) 2 se eee 51 
Articles of incorporation, provisions suggested, text........... aah 
Assignability:, 1 1a f20 22a 8.7 ee ee eo ee 46 
Blue sky laws, compliance with, before sale.................. 20 
Certificate, form suggested#.n.s 2.) 0 5 S27 
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Membership—Continued Page 


a meidots sCXeCCUMON i Cuplicate, ¢ 1 ae UP Oe 52 
Contractual undertaking requiring affirmative action by each 
Pt VRE PEM RRC les Suds cob ee vide hy cae ee oes ee 53 
Control— 
INGHSLOEKECOODCTALIVes aur sek ee ee 16 
mECMeCOLDOrations,«pOssibilities,... 0. at ee ee 47 
Eligibility— 
RCstuiGtec eto. producer-patrons 2 lan ie, ily 
igiteOrdssOclationsto determine... so tee ay 
Hees. 
bur poscsu0lew hichithey may be used...) ti ee 121 
Recovery, where association refused to accept member’s 
produce or to allow him to sell elsewhere............. 50,118 
How acquired— 
TSC Uiscl Ol metre trait. it pk ee ee ene ee 52 
SUMMA yee wee ome eee Ae eI ee eek eee 4 
Interest of members in association, status of claims on basis of 
CROCUS LN Ae GRR et ee. eee on ates COR ues ee es ay) 
Marketing contracts— 
Assignimentsby One cooperative to another............... 94 
Sigvedsbvatw OLparties sas Ont tenants weal). seen ee 52 
MULCH aAsesOniess thanliquidatino VAluc.). 4.0508). 8. ete 444 
INC STOO LICL DULUCCtey MONE terete Man. eek ae Se yee rat eee ane 4 
INCHING ERO Me mCleG LIC eCOODCIAUVCSeety a 4 10 Sac: A we ee ewer 51 
Stock, common, effect of high book value upon acquiring of new 
ABLE STSE TS) oo des SR EOI ne 16 
LOU KLIOIe rsa Gee teeny eee re haa s On kh os. Bek an we cor 16 
Stockholder’s status regardless of kind of stock held........... 52 
erunation—. 
BNO Di vod mOliianctaliiterestOr Mem Der a.) eu cc, «By 4. 175 
Boe Pera TiViessreC UII OCUCS tee ne a he “pay coe ee Se ae) 
ID TSC iscsi O 11 remem en Meio Me Soh. eee Ns ae aca De 
Peuiirerormnes ecu Or cellver DrOdUCISne ee Ae we. a ek f 
Eiteresto! memberinmnauthorized deductions,....:....- 127 
INigike rucacQulLlaGtMstatUs setae hi cee RUM, ies. chs 94 
Won ba vad DALNCOUMCTIUIMA wees ueec.e tome tte ope oie eee a D5 
Transferability— 
DD ISE USS1 OY armen tees Ai er nn Metin horn Aer air eres. cao 51 


See also Unincorporated cooperatives. 
Membership capital. See Capital, membership. 
Membership certificates: 


PVCS CMe LOMIMOL Cte MClCl meiner, Seige tie goed vette: 46 
LGN Bs oN on an ey cha LS Clue te Bae a aera ee ar dea a ae ey 
SEIU OE a.) etcdiccre, (Aa RR ce ree OI one mR Oe 45 
Pet astei sD LOVISIONS @ ee ee ee enter ir SNE ene tes. 17 
Beara ter Ol Vena tet a Meet rane oy ts EE tant 88a 46 


Minutes. See Directors, Board of—Meetings; Meetings of cooper- ° 
atives. 

Misdemeanor, inducing members to breach marketing contracts... 152 

Mismanagement of affairs of cooperative: 


Defense to suit for breach of marketing contract, consideration 
a ei a ee ae OR Tee NE Mine A Sa: 9 118, 148 


Monopoly and restraint of trade: Page 
Agreement between seller and purchaser of business, restricting 
seller’s future opportunities tO Mmakevagliving tne ane 156, 234 
Bylaws concerning sale by members of commodities to com- 
peélitors ofrassOcla tions; eases cane hoe ee Gey 
@apper-Volstead Act, Cisc UsslOTl ys ar gee gs 166 
Clayton ActesectiontG .discussiGn a pagtect i o=.s Sila. erat anne ghey) 
Cooperative endeavor-to CorreCtia buses yee ee 164 
Disclission s+ 20 idly oo Deeg ae ee ore 156 
Economic arrangement involving closing of certain factories. . 164 
Elimination of competition between parties to agreement..... 164 
Fixing of price of milk and agreement by dealers not to sell to 
éach others CUSLOMIElS Mina se: |e aha ee eee eee ee 156 
History of decisions and statutory provisions........... 1561005162 
Penalties, recovery from certain oil companies, applicability of 
State ‘stantitrust lawsmes Shee cree eer ee ee 160 
Price: fixini gee y ge Ac See ce er ee ee eee ae 164, 172 
Rule concerning purchase of grain between certain sessions of 
Chicago Boardsore rade see ae ee ore 163 
Sherman Antitrust Act, section 1, and defeated exempting 
amendiment, texts 4 oUt cata Sie a ae ne 163 
Size-Oh business yrcl ation [On epee ce ee 16S 36Sa el 
Standard «marketing-aci provision wees it eee eee 160 
Statute construed to grant immunity to corporations offarmers.. 161 
‘lradesassociations wleoi timate activi UGS7n ae ee oer ee 164 
Mortgages: 
Consent/of percentave of members or stockholders. see 74 
Loan to receiver to preserve property, status compared with. .. 89 
See also Crop mortgages. © 
Mutual companies. See Electric cooperatives; Insurance companies, 
mutual; Irrigation cooperatives. 
Names Or COOPCrallVess 4. ek osha te cree ree ee 28 
Names olpowners.on tobacco... [ruc Names| 4 wee ee 154 
Nonmember bus ness: 
Discussion 2s 5 <4 ceo ck Viet ax Ga ey oe 135 
Livestock association doing nonmember business in violation of 
Charter news os 2 eg: cone eae ee ere ee aM 
Nenate committee report on, Capper-V olsteady Act ee eee ios 
Nonmember patrons, bylaw provisions suggested, text for nonstock 
and: StOCktCOrpOraliOns (a. henselae nee oe 323 
Nonmembers. See Taxes, Federal—Income—Exemption— Equality 
of treatment of members and nonmembers. 
Nonprofit, sapplicabilityiot (emu tosassoclalions ss arene eer 131 
Nonprofit cooperatives: 
Associations that engage in profit-making activities........... 3 
Determination 223 ht5i cei eee ee ee 47 
Discussion gigi tao, ale Set ere eine ee ota ae rae ee tee 129-131 
Interest on funds of mutual in urance company, court quoted. . 4 
NtatutOny Provision oc owes See en ee ee 130 
JNGnproiit; monstock, « erroncousmise Ofer. | 47 
Nonprofit nonstock corporations, validity of meetings outside State 
Of MCOrpOration ew) ences oye 9s ee 83 
Nonstock cooperatives: 
ASSessInents 4; 8! Sale gietel. sc Sites s/s ne os eee eee 124 
Dissolution® distribution; of assets...25. 9... eee 59 
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Nonstock cooperatives——Continued Page 


Examination of books and property of association by member. . 54 
Membership— 
emo WOER Awees teks ont din ijevents hea earathar’ nim As oes caret 16, 46 
STOCKS (Ts | 9s Saree Se pes Saeed heceieh EIE Se bu 
Interest in association of members who resign or are ex- 
pelled— ; 
POMONA Wer Ul exo tn he ort taeieene eae aoe pe ee ee 56 
Piarucocyered WTeIrienits aula th pat ae ae eee 59 
Termination, appraisal of interest of member............ 123 
REO CRITI t ean EE ha ada alace actaia tut. abe vk) Avanti an tele dnace: 85 


See also Stock and nonstock cooperatives. 
Nonstock corporations: 


Mem Merch massitna Diliivice win aude si eyes Se eee ee ce 46 
CPR ANIZ AU OU pact sgt oa. SR en ohio ae Ogee etre te ele 45 
Notes: , 
ACCeplanec byeassOciation in payment tor stock. 7.12.5. 4 sai 183 
PN CeOr TOCA tL OLIGO TC SAipie ihe ON eater ha ieee a hae areal Ram l= ey 
NiCtnOCNOleTo TiO sy OM ICers mele. ers a) ease 184 
POM Ess O LVEDOLCS a CISCUSSION anata nwa ce aii) ere cele ear we oe, 180-184 
See also Liability of—Stockholders. 
Notice: 
BGehCmree iO eWalvil ie Ved IGeClOlnaam int seller nee bene ea 68 
Bylaws— 
MCiiOCrS a Ciren (Ole gAllClOUiCers warn, ce ers ene eee ne 34 
DEAS CCOMMa Mer NA Pai edt tg RRS. Sin ofA trtrer dint Sit Yn EO 35 
(ORDOTA ODEN Al Lela mrclg sao ann Hineean ries) Sey slr rhe were Se 24 
iraidsiaprocurement ofmmarkeline contracts; ; se, ia ee ed. 103 
Injunction order issued against association, responsibility of 
LENCE, 6: PERNA peg eT ac nee EOC cee nee ee ow! 
Meetings of cooperatives— 
DDT SCUCSION we ani: sds t atl eeer ain Gc letbede ara lee. scum st oh 83-84 


See also Unincorporated cooperatives. 
“Sign-up,” in connection with putting marketing contracts into 


CLG mw tena ite TIRE es Tiers Nd tn a AN. pie A ran eaye 100 
Statutes— 
Soil LG phe mentey Peptewnh Ark air iat pecans ride cg! Pra oarel «ores le 24 
Statute under which association is formed, binding nature. . 48 
To officers of matters concerning the association, how con- 
Sn Eiee oe, en er Re Rig ira oak ee eee 81 
Officers: 
PA Cenc cOlmassOcialiOn) COUSIC.CLALLONLAS sas)... Sek asi iene. fue 4,78, 80 
PATA GD OIL Vem nk hepa yo oe ees elt eee wre cae NC) Sat vedcs ou ahs tee fee 
IBinelinOaOlea ssOClAtiONs D Vigan thy eae Erte hs ean peep: 77 
BinghamaCooperatveny arkcung cACU eX. re aire east tile 304, 305 
Bylaws— 
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HAS OLeatO OUSCLV Gls mae noes a heer atbob prada tetigee fee 39 
ENO LIC CHPIMIN aa tA yeh ito SOUh i ee BATE ga 0 ts icy wt eh diy 2 34 
Provisions suggested, text for nonstock and stock corpora- 
iG Liste pe ance TA ENT om Clee Ra ee FST TT sie Ee 2 Sunel. GNUeh oVA8, 
(Challenge Obmienisto act as SUCH wast amelst tecioeac ide ras = 54 
Contempt of court for failure to observe injunction order... ... 151 
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Officers—Continued 


Election— Page 
Legality, attack collaterally, ee. 3c eee 78 
Proxy voting, when bylaws of association did not so provide. . 82 
Statutory-requirements: <e).. cree anne ne; sen nee 78 

Estoppel of association to deny truth of statements made by... 81 

Fraud— 

Condoning* Dy corporation Ge. een een eer en 81 
Ratification by:stockholders: sam p= aie ont eee ene 74 

Length ‘of service.3) rence eee ey tee ie ee ee 79 

Misappropriation of funds, ratification by stockholders........ 74 

Mismanagement, remedy. of members. |e ee iz 

Notes, method of signing (25. nc ascii ees eee eer 184 

Personal interest ini transactions. -cs ee ee ee 81 

POWEDLS reo deck lee tel ous ee te eg 42) 

Recovery from, for losses due to prohibited speculation in grain. . 39 

Removalic cove os ee ee eer eae 82 

Requirements forayhich members have cish thse eee 35) 

Resignations 2.275 sare kan hk ace tae eee 67 

nalaries Or:cOmpensatiOn. ai ss,.s 0 eee OF 9 

Status as to directorship, membership, andistocks =r ee 78 

Statutory req UITEIeCTILS ee te we eeencye et pee ee ee 83 

Use: of money. furnished for specific purposes.) sare ee 81 

One-man, one-vote principle: 

Acceptance, extent... cases: «co seit ee aie ene 2 

Capital-stock eooperatives=, / S272 e252 ss 2 

stock limitation; whenjmecessaryes: 12 ans eaee eeeerne 16 

Opposition: to cooperatives 6") 2. aee es ee pe tee ee ee Ge 2 
Options, pooling andiselling of commodities: \) eens ste ihe 
Oral statements or agreements: 

Effect.uipon contracts ).i.2 1.25 ee Ane eee ae ee 90 

Modification of marketing contract to guarantee minimum 

(8) ¢ (tee Sen inte Mar uci ok IR eS. 133 
President’s statement regarding delivery of product to mortgagee 

by-memiber. 6-72 S062 ote a dee eed a pee i ne ee 143 
Priortoysigning contracteefiect.. 3 a2 ee 104 
Recovery by member from association because of its failure to 

abide’ byoral*agreement s)he, Sees nee eee 110) 
substitution for written contract, oe es eer er LR!) 

Organization of cooperatives: 

Agreement, organization— 

Form suggested! y.ia5 caster, tree eet: eevee ee rn 309 
subscription ol farmers toa =) a2 ae seen ner eee IZ 

Attorney— 

Qualifications. <4). 329) Oats BOO et ee eee, Cen 11 
DEVICES tae. 5.)aauhe. ok Ne a eee ee ee Aa) aL ea 

Bingham Cooperative (Marketing Acts text... #..e eee 301 

Capital requirements.\-/..4.) 3-90 eee 12514 a1 

Committees— 

Discussion: (20% .2) Se Sah. Pt ee eee 11-12, 13 
Failure of committee members to perform certain acts, effect 
upon subsequent litigation, -—te. |. ne eee 100 
Corporate’ stricture 70 oy Ye Oa ed ee 15 
Defects, results of, in enforcement of marketing agreements and 
subscriptions for stock 26)... ose) er o3 
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Organization of cooperatives—-Continued 


: : Page 
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IVS NS (LL 2S ee roe ee mt 14 
Bormisvsigoested Sone re. 2 FD mimi tea Gt 2 EEN) RE 309 
Enjuries*tO personielliability for sets eae eee ee tee 40 
eeoMteq Uiremmentstap plicablems a) a ameuiie yey #1 rinee as ment 20 
INIAEKE CLG CONTACTS Aw t/Oe. ewe. ako VP Lael Cia A eeeae ee 18 
Nemibership,sprOvisiolis for terminations eae es eee 56 
Rapersepreparation , oad etch oa ai owe ca eae een 1/24 
Purposes, question may corporation organized for purposes of 
encouraging agriculture and horticulture “engage in a general 
farming business for profit as its principal business”......... 15 
Requirements, six, proposed cooperative should meet,........ 12 
pervices to be performed by associations.................... 13 
Stock, provisions for retention in hands of active patrons...... 56 
BV CLUIIIGFOLEDUSINESS <P .5 Beto ate ce eee ee Same TERN PES hve ag 12 
Voting power of members or stockholders who become inactive, 
DLOVISIOMNION eres erect eercae tren Wepnty ee AE RUSCH Nee tm lene’ etree nar ee 56 
See also Incorporation of cooperatives; Promotion expenses. 
Organization of corporations, control by State legislatures. ....... 45 
“Original package.” See Foreign corporations. 
Overpayments. See Advances, excess. 
Partners, recovery from stockholders as, due defects in incorporation. fa 
Partnership, dissolution by death or withdrawal of member....... 236 
Patronage dividends. See Patronage refunds. 
Patronage refunds: 
Amount payable to each member, method of ascertaining..... 220 
Application toward purchase of membership or stock......... a5 
Bylaws— 
RLOVISIONS seer Veet on heer een: wane ne Os ae, Bele 19) 
Text suggested for nonstock and stock corporations... .. Vad kame, 
DWeelaratroneresoONsl Oily tOres eee tr ee IS) 
Denial to applicants for membership where al] prerequisites to 
PM GLIOCL SE] etl Let Ul Gl Cciem ene eeee eh tombe ne nmenns en 9 28) art bal 
WiscussiOM seer. Seer eter een et er ee ee fe 218 
Federal statutes that recognize right of cooperatives to pay.... 221 
Gross income, question whether dividends are part of......... 2G 
Liability of association, before and after declared........... ties 
VOM ENGIN DEIy OUSILICSS* eeemeee em, he ee me Ae gene shan 134 
Nonmember patron, status if organization papers and procedure 
CORIO MDbrOViClenOLIpayilch Usent eee cower, eek. |. Dida pay ah 
Bay meni yacollmicl cla WO Dera LOL mere Ane ir. oe Sera 219 
Payment if facts do not justify, responsibility of directors...... as 
Payment to dealers by marketing cooperative that purchases 
CGUAMIOCIVICS Meyer PR ee eek ee eee noe 205 
Payment to growers who fulfill marketing contracts.......... 221 
Purchase by member of grain from association’s elevator on 
commercial basis, question whether dividend payable....... 220 
Right of cooperative association member of a contract market to 
LY ee elt ce Biricad oar serenr Ch etetia wt ag esincrene the Co 220 
evel tee WUE y shebe(ey§alletne es aetna me at ral a ok Amiem ciudad aah aiar are 218 
Mi nelaiincd MHOnCY -eeeente? wrens Seely me tate ae ee 324 
See also Taxes, Federal—Income—Patronage refunds. 
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Payments, excess: 


By cooperative to member, action by receiver, 29/0 ene 
Recovery itor, allesedsto be.excessi ee) eee ere 


Penalties: 


Inducing members to breach marketing contracts............ 
Knowingly spreading false reports about association.......... 
Minnesota statutory provision, constitutionality.............. 
Necessity that association show that purchaser had induced 

member’ to. sell:& usc. Gemeente 
“Penalty,’* definition: 4.1.07 000-09) dene ee ee ee 
Recovery from certain oil companies, applicability of State’s 

antitrust la wsichudci tae is a ee rr eee eee 
Reports not false withimmeaningvOl. statute, es: gee ieee ene 
Sale by warehouse company of tobacco covered by marketing 

contract? co suc. so seer «Roce eeenen: Seek Caner eee eee 


Personnel: 


Injuryito, liability ol, promoters:s.. 2.) eee eee eee 
See also Employees. 


Place ‘of business, .articles.of incorporauion. =... 4+. > sateen 
Pooling: 


Advances; recovery, ob excess: cerem ie. tere et ee ee 
Authority oftassociations a)2 aoc jocteen ae a ree 
Definitionsuggésted 22) .2 0 ae ee eee 
Discussioneins + byaihi geass 8 - be aie A eee eee eae 
Equalization, jmuilkvassociationss) ion. eee. tee Pare ee eee ee 
How operated siti 2.0% a5 iae +. were rate Syne cing een era 
Insurance proceeds if products burned, to whom payable..... 
Mixing of commodities by association without authority....... 
Options: Fok iwc Sy pe ok ee se eer eee 
Products; keepingyonshand ys 2: Oi ae oe eee 


Prices: 


Contract provision to sell milk for not less than minimum price. 
Enhanced unduly, procedure under Capper-Volstead Act..... 


oe 
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Fixing, in relation to monopoly and restraint of trade....... 164, 172 


Marketing contracts, release of one grower and effect upon 


anothers fess cys sousreohh Ge ie neey heh ee eRe ee Cees. se) 
Paid: by consumers, producers) interestyin eran pete ee eee i 
Recovery if commodities fail to bring minimum price......... 114 
Resale, authority of cooperative to prescribe. ap aest. espn 174 
Proceeds from members’ commodities: 
Payment by association of notes held by third person......... 125 
seasonal .distribution: j2tes sae. spawaenens ee pooner ek See 121 
Production, adjustment of, agriculture and industry compared... . de 
Products: 
Keeping.on hand, agreement with) grower... ...... =e Ei2 
Marketed by cooperatives 2) sui. espe cele ap ee ae ee 8 
Profit-making activities, ousting of nonprofit corporation engaging 
he nn Tee ee ee eon ye eT Meer rl erm ee Sees st 3) 
‘*Profits,”’ term contrasted with character of a cooperative......... 130 
‘‘Profits’? made by cooperatives: 
Assets, <considerationvas: sires 28... «te no ee 126 
Availability for claims of associations’, creditors. ceqaees siete ete 126 
Promissory notes. See Notes. 
Promoters, liability for injury to, personnel, 3...) eee 40 
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Promotion expenses, liability of cooperative..................... 40 
Property rights and interests of members in cooperatives: 
MSE SCUISSHOTI WM upon ig A fd ci Sl 7 Co SU eee ar hie 57-60 
Indebtedness of associations compared with................. 58, 60 
Purchase-and-sale contracts. See Marketing contracts. 
‘‘Purchase”’ of products after sale to association, term construed. . . 105 
' Purchase of products from producers who have entered into market- 
ing contracts with associations, risk of purchaser............... 109 
“Purchased,” term construed in relation to agency and purchase- 
AUICES a OLCONITACES ish rvewsirmny, Peckepetind oryiary Nee Severe age p gl aeetey Oe 98 
Purchasers, mortgagor permitted to use sales proceeds, invalidity of 
mortpage as tosubsequent purchasers in good faiths) on 1. eee loo 


Purchasing of supplies. See Supplies, farm. 
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Quo warranto proceedings: 
Associations formed as nonprofit, engaging in profit-making 
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Gahiornias ease. quoted » 22h <5. ..> separa tacieyas Ly aueeeein: 22 
GUSH a5 Lect rs k Vats SONI EGG AEE eS Genet 3 
Failure of incorporators to meet statutory requirements....... oy 
Inquiry by State as to exercise of powers by cooperative... ... 32 
Quorum. See Directors, Board of—Meetings—Quorum; Meetings 
of cooperatives—Quorum. 
Ratification by stockholders of misappropriation of funds or other 
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Piaiitye (Ox Ol, CITeECLOLS<n ay ee aoe oe oe Asko t 4 
Receiverships: 
ENSSCISMILIATSOALIING Ware RG bet te he fw S ApeRirenien yah he re ey: 89 
Breaching of marketing contract by association, suit brought by 
THEMLDES Mae ie rayigunracee ary re ied Nea ienscy bei iete aerteenae 41 ey uj sty lene 116 
DISCUSS OTM awe erica te ae oso hetrael fiPt hey BAe Be ometiy tv Uf Ya taess 88-89 
BCICCIGIECORDOraterstalUsuent etalon the) oh shea ee 4 on. 2) A tra 61,539 
INeCOWely Ou exCess Ad VanCesArOll MCINbELrs. qo. ae ~/.arotankstti: 114 
Stock sold without compliance with blue sky laws, stockholder’s 
SPA GUISC SE CCECLLOT Apart bnCne Sant pepe Rte MMOD SRN Ae 5 ioe ot Y's a 
Recovery: 
WWavances. cxcCess-— 
PiassOcia Om OecCOMlGs 10S, Vell terem nea els 2) Seb ernare ar Mis 
ER cominodityenot Sold (oan sane wiseieee erate geranih 1s eireruna: 114 
Mon proltrcharacter Ol COOPera UVCS 5.7.1 ew tee irc ce sip eres a teu 
Riecovenvalr oti mor sida See, OnkaGCCOUNL Oly aewe are. ear: ini) 
Bonds, result of issuance of restraining order, tobacco having 
DecriNstOleticuss ots set RE OS da Oe Pa ears Non Warr he emer: L5G 
Compensation for work performed by president of corporation . 1 
Grecitors account, dule detects in mCcOrpOravion jesse saan we 1 ee, 
Deciieons tOrpermanent-resEnveces jarani see eater ee eaten 121 
Liquidated damages— 
Deliveryroucrop: prevented sbyrmonte age ety ee 1 sien nye Lad 
MD TSCUISRION eee ee ie ee a ee oe a hale Ie le Be 139 
Wocces cuetto directors =irdud or cdishonestyacm seein) eee 1? 
Losses due to prohibited contract which directors attempted to 
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Recovery—Continued Page 
Losses due to prohibited speculation in grain by manager or 

officers’... SEE POP ee ee Te Ane. ee 5° 
Money made from unauthorized undisclosed business transac- 

[5 Co) 8 Oem IP POT NT A Dm a a aid arash 78 
Money paid to trustee in bankruptcy by members on account of 

liabilityamposed*upontthemiby bylaws, ous ee 87 
Payments‘allesed to’ be excessee arene etn ere rere 113 
Prices, if commodities fai!"totbring minneuin ee 114 
Recéipt and retention of benefits’ by associaniont) 4) = 41 
Stock, purchase price of, commercial corporations............ 118 

Referendum, Bingham Cooperative Marketing Act, text.......... B05 
Regrading. See Grading. 
Reimbursement to association for work on commodities covered by 
chattelimortgages sex awe ss Wot ee nck ee oe 138 
Release of certain members from obligations of marketing contract, 
effection “other memDersacne tae seer ee een ee ee 118 
“Renter member “clause inimarketing contract, cases:cited sae 90 
Reorganization of cooperatives: 
Change from distribution of earnings on a stock basis to distribu- 

tion On*ta*patronage’ basish ee tse eee 63 
Discussion eye eee ne oe ee Oe ee eee 62-65 
Future operation of association which has been operating with 

number-of localvunits, <4 7c. 25a wae eee eS 65 
‘Just’ compensatiOn e% Sit eec0r | fiat ee: eke meee a ee 65 
Minority stockholders 3" 75.) ae ee 64 

Reports, annual, Bingham Cooperative Marketing Act, text...... 306 
Reports about association: ; 
Judged: not false within meaning ofstatute we. .9. 370) ae sas 
Spreading false reports— 
Bingham’ Cooperative Marketing Act, text>. sa 54 oe 307 
Recovery. of penalty \ 20 ee 7 ce ee ee ere eZ 
Reserves: 
Appraisal of interest on termination of membership.... . 123 
InternalsRevenue, Code? ot 954) text 3) oe 196 
Bylaws— 
Discussion 2....4:2..). 2.5 PR ee Sen ee Ree ifs: 
Provisions suggested, text for nonstock and stock corpora- 
HONS are ee) ENT Lng oe ee BP 25 
Contingency, use in connection with revolving-fund plan of 

financing.( 0" O82 ee oie ek See ce 224 
Deductions for." #28. >. Se ee ee 1A 
Deductions for ‘“‘creating funds for credits and other general 

commercial purposes’ see ate 1 eee oy) 
Estoppel by reason of account stated, effect on claim for re- 

Cura. Md ae me ee cape no, St Ee eae eee 59 
INONMEMIDErS ere. eae ee ee ie eee 198 N2015-2032204 
Status in’ bankruptcy?of members claims tos. yee 220 
Titlejinsassociation #0 2 one ies eet 19 
Use-and*distribution,. 2 0. . 2s ans) ae ee 1229126 
Valuation, purpose and classification... |). see 200-202 
See also Taxes, Federal—Income—Exemption. 

Restraint of trade: 
Bylaws, liquidated damagest) ).)) 9) 0), (ape 141 


See also Monopoly and restraint of trade. 
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Retains: 
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Certificate, refusal of member to accept interest in new organ- 
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See also Taxes, Federal—Income—Revolving funds. 
Sale of products: 
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SWglne CLO COIN one eevee arate OAL aston oh rege 8, 9, 10 
De LVIC CECOODCrAtlVes: ASSCSSINICTILS mecem a een pe to nereen, yard nt eet es ZS 
Set-offs and counter claims: 
@iainwomacsociationsuse.o1stoekolimeniberun eens. .. neon 44 
Debt, commodity handled on consignment basis............. 128 
Share-lease plan: 
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Sherman Antitrust Act. See Statutes, Federal. 
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BUA OGECCCOY Gly: Oli Callao CS etre aie mth a Aas chara cat nei ae cao 259 
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Third persons—Continued Page 
Payment for note made to director, effect as to director’s status 


AS AMEN, a ker aor ac, Pelkey Bele eke meer ae eee ee ee 67 
Rights to recover from association under its agreement to pay 

sales proceeds}; nig nile aul cane e eee. ea eee eee 126 
Rights as to possession of goods sold by the seller. . 5.8 KOs 
Rights of associations as to, may be affected by whether a con- 

tract is an agency or a purchase- -and-sale contract.. ..aseiimae 98 
Stock, restrictions on transfer, binding nature on innocent third 

PCTSONS 244 oy oie ee ie eee Pay ee ee eee ee 48 
Suit brought solely against, refusal of injunction........... 147, 148 
Suit in name of association on account of breach of contract by 

third: person ugly: sie eath Giese oe EP Pee ee ee ee 184 


See also Contracts. 
Title to assets of cooperatives on the part of stockholders, and mem- 


bers of nonstock*associationSe: =), aemitse. a) cree eee Paes Dy 
Title to products: 
Consignment <g00ds Tecelved Ons eae ens hee Ae eee ee 128 
Conversion ibaa? ppc I Re a nee 107 
Liability: to/seizure fomdebts,offassociatlon mass eas. fe eee 25 
Option of member ‘‘to determine when the price on his cotton 

will -bestixed:7teffecteon\titlesns nia ee ee an eee LOY 
Purchase-and-sale‘and agency, contracts). «ees see 94-99 
Rights of association compared with those of creditor of pro- 

ducer; or otherseasas rk: Eee ee: ae ee eee ee 106 
Seizure of commodities by creditor of association............. 127 
Statutory provision concerning title passing unreservedly except 

forwrecorded:liens.<; .o.- bce oe oe ee ee eee 125 
“To sell and deliver to the association all the cotton produced or 

acgulredeby Or tor him erm CONStried tavern eee 105 
Warehouse receipts, effect of delivery upon association’s posi- 

TIONS 2A. ee he ol ee Bee eee ce ee et ee 138 
Whenatipasses to associtationsses: Sanpete euey. eee eee 105 
See also Unincorporated cooperatives: 

Discussion «4.44 sate beeen See ese eee, Ze, 


See also Unincorporated cooperatives: 
Trade associations, activities that are not construed as monopolistic 


or injrestraintiof ‘tradename cael eeaee ek cee ee eee 164 
Trade-marks,aprotectionsby anjunctionmens sie ser: ae ee eee 150 
Transfers of property, attempts to avoid marketing contracts...... 154 


Transfers of stock. See Stock. 
Transportation of products of members of cooperatives, regulatory 


statutes ag sa ode okee ways Pees eR a ey. Sh ee Se eer 244-246 
“True. Namecbaws?ic ich Been a iaekr aha ee eee Ser 154 
Unincorporated cooperatives: 

Advancesrrecoverypoltexccsssielcen aes, gk eae eee eer 114, 115 
Agency basis of operation, cooperative not engaged in business. 239 
Articles of agreement— 
Asreement to, by-memberaa. 5. cae ae ee eee Zot 
Contract,!considerationvas sa) «eee eens ee eee ee ae, 
Assets, transferability when certain members of an association 
formed:a,.corporationes:&)... ama. <n ine See 241 
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Unincorporated cooperatives—Continued 


Page 
Bylaws, binding nature of expulsion provision assented to by 
IMGT DETs serrate Cnc VK Ameer ane NN yun tre Caen 39 
Control, circumstances requiring majority vote or unanimous 
CONSENT Cater Beret al oe eae ap cee el fee Oh, Seg tes earned Gay oan lic 8 oes 238 
WOULts tLe re OVC IIiio DO SILIO I war as nn renee ier rts he rere: 242 
IDETIALULOLIGe tera ore ee eae ena Deve. hammond tts oes. Stee 236 
DJIsGUSSION ata ey Re Nr et Bere OO Ie Rae tay tts 236 
LJISSOLUt OL tse tae ten ek ae Rear eggs ial ema ee tak, on we so 242 
ELOWELOLINIC Cp eee dee a cy Reanim genes La Rl st abaas Zo4, 
Incorporation as incorporated association without consent of all 
THEI ENS sete een ean trea se ih Reece te Laer tots mate 65 
Liability of— 
Members— 
PNG VANIGES.. EXCESS goirha es Mite amen ee mo ea te On ier Gls 
PCTS O bea ssOCla LIGLs pL O|CC stan m an ttre ferme tee 239-241 
FLOsthirdspersOnsia cons wy Maat eee ee ee ZOO Zod = 24) 
Oincers ed epts COM Tr actcaitorassOCta tol ae ees tome a 240 
President On cOOperativedom OveradvanCesiene awit haan ihe) 
Marketing contracts, breaching by association, effect upon 
PLOCLUICEIES Sta CUS sehen wal crew eri peamney era rege es or i ek slg bt 
Members— 
Death or withdrawal, effect upon continuance of associa- 
PIO Die eee de ey RR AG et hE. duane an 236 
Pex ULSIOT epee eee eee Ginette Meg or tc Mek aee sy B02 Fhe 
DCCC ULOT erate oe ie eae Urmler etre werner teamed Ske el nl ihre ne nee 238 
VALET Wid |S panda enon ar tteMDe a Mccann een kt AE rss 242 
Nie IDEDS Ii aC ATISLE Ka DTIC ys were tear gM sey ath Ae do eh ene cet le 238 
INL OTE malls Gs OGP tL OSGES DECI ILC Chirp amines: tare meis a ede een ta, 7% 241 
INOteG OfsmicctinvsrOlCOOperallVesmwienits pa ao elie Lette, we 238 
Suits, how they may be maintained by and against........... 236 
PULL LesLOROLO DCULV ean yea wen rien Panter ae, Daren MESS rts hace see, 236 
Voting: 
iBasecral lowablemraditierentssta testers neue nes ce oss ge 18 
Byala) ieee yer eee ee Se ere oe eS Ss ey See 18 
DGlesarersVctCliimemeres erm Re sl ote eA. Va YS obey, 86 
Election of officers by proxy vote when bylaws of association did 
NOWSOSDLOV ICC Mere gate Mee at ne were. ia tte 82 
Members or stockholders: who become inactive-< 2... ,... a. +4: 56 
@roamizatiols PpaperssPLOVISiON Smee masta ge at rte etary CNet 18, 56 
Producers, vesting rights in, when reorganizations are effected. . 62 
BrOxved 
TJISC USSION) te re temas Mee ae Gah Ree ives at cites gh ae ener 86 
TRUTH EAITOTEESTLD PCSLC Cntr ae teers Rata eer aee ays ay oP ., «0 at est 18 
Restrictions for confining to— 
(ENavaahastayseidelel < dateltelaricy. 2 tn, wee gree karen ay ea ary ear ree 42 
LOCUCEE* atl Okman Witt A Ar eet aaa ei eeicy ere SR ai, 20 
Stock of another corporation held by cooperative.../......... 86 
SLOCKNOMIEDS cI CS arene wee ieee nel ete: Chun eee acta ad 16 
NWOfne yuri 11 COODeralLVes anime mueesarentg ea ont oncr: meer oye ay 85 
MV Demarion (shOULCtCCASC mer ogee teenie Ohtani eye tae, kek eS Tr ft Fi 18 
Waivers: 
Directors; Board-or, waiver ol notice;ol first meetings.) 2... 5% 328 
Meetings of cooperatives, waiver of notice of first meeting. .... BUA 


Warehouses: 
Cooperatives functioning as licensed public warehouseman, 
regulatory statutes (5 ee cena an ee rere eee ee 


Company, sale of tobacco covered by marketing contract..... , 
Public, scope Of Service... ene tem nen er ee 


Receipts, delivery, effect on associations position aq ee ere 
Withdrawal provisions. See Marketing contracts—Termination— 
Withdrawal provisions; Members—Withdrawal. 
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